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SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 

INTRODUCTION 

This  Secretarial  Issue  Document  presents  and  analyzes  issues  related  to  the 
leasing  component  of  the  Federal  coal  management  program  (hereinafter  referred 
to  as  the  Federal  coal  leasing  program).   The  Secretary  is  first  presented 
with  the  opportunity  to  continue  the  1979  program,  as  modified,  based  on  the 
review  of  the  program  that  began  in  1984;  select  an  alternative  leasing 
program;  or  decide  not  to  adopt  a  Federal  coal  leasing  program  at  this  time. 
The  Secretary  is  also  being  asked  to  decide  on  specific  major  components  of  a 
Federal  coal  leasing  program  should  one  be  adopted;  to  concur  with  numerous 
other  components;  and  to  decide  on  two  program  implementation  issues. 

The  Secretary's  responsibility  to  lease  and  manage  Federal  coal  is  derived 
primarily  from  two  statutes  —  the  Mineral  Leasing  Act  of  1920,  as  amended 
and  the  Federal  Land  Policy  and  Management  Act  of  1976.   The  Mineral  Leasing 
Act  of  1920,  as  amended,  authorizes  the  Secretary  of  the  Interior  to  lease 
Federal  coal  lands  and  contains  certain  requirements  that  must  be  met  if  coal 
is  leased.   The  Federal  Land  Policy  and  Management  Act  requires  the  Department 
to  manage  public  lands,  including  Federal  coal  lands,  under  the  concept  of 
multiple  use  and  sustained  yield.   These  two  statutes,  taken  together, 
establish  an  obligation  to  manage  the  Federal  coal  resource.   The  program 
established  in  1979  to  meet  this  obligation  was  suspended  during  a  recent 
program  review.   To  bring  this  review  to  its  conclusion,  it  is  now  appropriate 
for  the  Secretary  to  consider  the  form  and  content  of  a  Federal  coal  leasing 
program. 

This  Secretarial  Issue  Document  is  the  culmination  of  a  review  of  the  Federal 
coal  leasing  program  that  began  with  the  establishment  of  the  Commission  on 
Fair  Market  Value  Policy  for  Federal  Coal  Leasing  (the  Linowes  Commission) 
over  2  years  ago.   In  response  to  reports  issued  by  the  Commission  and 
Congress1  Office  of  Technology  Assessment  (OTA),  the  Department  proposed  a 
number  of  modifications  to  the  coal  program.   A  supplement  to  the  1979  Federal 
Coal  Management  Program  Environmental  Statement  (EIS)  was  prepared  to  update 
market  projections  contained  in  the  1979  EIS  and  to  assess  the  impacts  of  the 
1979  program,  as  modified,  as  well  as  alternative  leasing  programs  and  the 
option  of  not  having  a  leasing  program  at  this  time.   The  1979  program,  as 
modified,  was  identified  as  the  Proposed  Action  in  the  EIS  Supplement.   This 
Secretarial  Issue  Document  constitutes  the  Record  of  Decision  for  the  EIS 
Supplement. 

The  first  part  of  this  document  describes  the  decisions  to  be  made  and  the 
reasons  why  they  must  be  made  at  this  time.   The  next  section  describes  the 
events  that  led  the  Department  to  this  point.   The  program  decisions  are  then 
presented  and  the  options  for  those  decisions  are  described,  followed  by  an 
evaluation  of  those  options.   Also  presented  are  descriptions  of  the  major 
issues  that  were  identified  during  the  program  review  and  the  options  that 
were  developed  by  the  Department  to  address  those  issues.   The  document  also 
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lists  for  Secretarial  review  other  program  modifications  incorporated  in  the 
description  of  the  Proposed  Action  and  those  program  components  that  were 
considered  but  not  included  in  the  Proposed  Action.   The  document  concludes 
with  appendices  that  contain  comment  letters  on  the  final  EIS  Supplement  and 
provide  more  information  on  individual  issue  components.   A  list  of  references 
is  also  included. 


IN   REPLY   REFER   TO: 


United  States  Department  of  the  Interior 

BUREAU  OF  LAND  MANAGEMENT 
WASHINGTON,  D.C.  20240 


SECRETARIAL  ISSUE  DOCUMENT 
for  the 
FEDERAL  COAL  MANAGEMENT  PROGRAM 

EXECUTIVE  SUMMARY 

DISCUSSION 

You  are  asked  in  the  attached  Secretarial  Issue  Document  (SID)  to  make  pivotal 
decisions  concerning  the  future  of  the  Federal  coal  management  program. 

This  will  be  done  by:   (1)  choosing  the  type  of  program  that  would  allow  for 
coal  leasing  (or  electing  to  have  no  leasing  at  all),  and  (2)  making  final 
decisions  on  the  procedural  and  policy  details  of  the  selected  leasing 
program,  If  any. 

Regional  coal  leasing  activities  are  central  to  the  operation  of  the  existing 
program.  These  procedures,  although  administratively  complex,  make  it  possible 
to  offer  for  lease  a  few,  or  numerous,  tracts  of  Federal  coal  on  a  regional 
basis  after  a  thorough  study  of  the  cumulative  effects  on  other  land  uses  in 
the  region.  Regional  coal  leasing  has  been  in  abeyance  since  September  1983, 
when  Congress  imposed  a  moratorium  on  most  forms  of  coal  leasing.  The 
moratorium  expired  in  May  1984,  but  former  Secretary  William  P.  Clark's 
subsequent  decision  to  conduct  a  thorough  coal  program  review  continued  the 
suspension  of  all  coal  leasing  (except  for  emergency  leasing  and  processing 
preference  right  lease  applications).  This  coal  program  review  centered  on 
prospective  leasing  policies;  it  did  not  extend  to  issues  concerning  the 
management  of  existing  leases. 

It  is  possible  to  lease  coal  using  less  complex  procedures  with  less  elaborate 
study  and  coordination  effort.  You  may  elect  simpler  procedures  for  each  coal 
producing  state,  rather  than  a  regionally  based  program.  Such  procedures  can 
be  established  for  all  future  Federal  coal  leasing  by  Secretarial  decision 
(program  decision  option  2)  or  later  be  put  into  place  for  those  states  where 
the  experience  of  Bureau  of  Land  Management  (BLM)  managers  and  State 
government  officials  has  concluded  that  the  full  regional  planning  and  sales 
process  is  no  longer  needed  because  of  low  demand  for  Federal  coal  leases  in 
those  states.  A  simpler,  state-based  national  program  would  probably  allow 
for  the  leasing  of  fewer  tracts  than  the  approach  using  regional  study  and 
coordination,  and  would  not  be  seen  as  responsive  to  the  recommendations  of 
outside  reports  on  the  coal  leasing  program  completed  in  the  past  2  years. 

Prepared  by:  Andrew  Strasfogel     Ext.:  343-2091 
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The  forcing  events  behind  these  decisions  evolved  from  a  series  of  commitments 
made  by  former  Secretary  Clark  in  response  to  recommendations  contained  in 
those  two  outside  reports:  the  February  1984  Report  of  the  Commission  on  Fair 
Market  Value  Policy  for  Federal  Coal  Leasing  (the  Linowes  Commission  report), 
and  a  July  1984  report  by  the  Office  of  Technology  Assessment  (OTA)  entitled 
Environmental  Protection  in  the  Federal  Coal  Leasing  Program.  The  principal 
thrust  of  these  reports  was  that  the  Department  should:  1)  temper  its  pace  of 
coal  leasing,  2)  improve  and  better  document  its  procedures  for  receiving  fair 
market  value,  and  3)  take  care  to  balance  competing  resource  uses  in  making 
leasing  decisions.  In  response  Secretary  Clark  agreed  to  most  of  the 
individual  recommendations  in  the  two  reports,  in  some  cases  conditioned  on 
further  analysis.  He  further  conditioned  his  implementation  of  these  program 
changes  on  August  30,  1984,  when  he  announced  that  the  Department  would 
prepare  an  environmental  impact  statement  (EIS)  supplement  to  the  1979  Final 
Environmental  Statement  for  the  Federal  Coal  Management  Program. 

Many  of  the  proposals  to  modify  the  coal  program  were  to  be  implemented  by 
procedural,  non-regulatory  amendments  to  the  program  at  a  level  of  detail 
normally  delegated  to  the  Assistant  Secretary  or  Bureau  level.  Secretary 
Clark,  however,  believed  that  returning  the  program  to  a  sound  footing 
required  his  personal  attention  to  program  details  and  a  commitment  to 
thorough  public  review  of  all  changes  contemplated.  Because  of  this  direct 
involvement  by  the  former  Secretary,  and  a  commitment  in  the  final  EIS 
Supplement  that  all  program  changes  would  be  subjected  to  Secretarial  review, 
we  feel  compelled  to  bring  these  issues  to  you  for  final  decision. 

Statutory  Basis  and  Policy  Rationale  for  Your  Decisions 

The  Mineral  Leasing  Act  of  1920  gives  the  Secretary  of  the  Interior  discretion 
to  lease  Federal  coal  deposits,  but  there  is  no  requirement  to  do  so. 
Title  II  of  the  Federal  Land  Policy  and  Management  Act  of  1976  (FLPMA) 
provides  the  Bureau  of  Land  Management  (BLM)  with  a  statutory  mandate  for  land 
use  planning  for  public  lands.  The  FLPMA' s  principal  relevance  to  Federal 
coal  leasing  is  the  requirement  that  BLM,  in  the  development  of  land  use 
plans:  (1)  apply  the  principles  of  multiple  use  and  sustained  yield,  and  (2) 
consider  present  as  well  as  future  uses  of  the  public  lands.  While  FLPMA  also 
does  not  mandate  coal  leasing  per  se,  it  requires  BLM  to  consider  coal 
development  in  its  land  use  planning  where  coal  resources  clearly  exist.  If 
any  plan  concludes  that  coal  extraction  Is  an  acceptable  use  of  public  lands 
in  a  specified  area,  subsequent  refusal  to  consider  that  use,  in  compliance 
with  all  pertinent  statutes  and  in  the  face  of  a  demonstrated  need  for  coal 
leasing,  could  be  seen  as  a  rejection  of  the  spirit  in  which  FLPMA  was  written. 

The  BLM  believes  that  the  most  effective  way  to  comply  with  the  basic  thrust 
of  the  Linowes  Commission  and  OTA  reports  is  to  have  a  formal,  comprehensive 
program  In  place  to  respond  to  market  demand  for  Federal  coal  leasing.  An 
affirmation  that  such  a  program  remains  an  important  component  of  National 
energy  strategy  would  enable  us  to  move  in  this  direction.  Please  keep  in 
mind  that  we  are  not  asking  you  at  this  time  to  identify  potential  lease 
tracts  or  determine  the  amounts  of  coal  to  be  leased.  These  issues  would  be 
faced  later  through  a  decentralized  decisionmaking  process  should  you  elect  to 
establish  a  program  that  allows  for  regional  or  state-based  coal  leasing. 
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Central  to  the  operation  of  the  regional  coal  leasing  program  since  its 
inception  in  1979  is  the  concept  of  regional  coal  teams  (RCTs).  The  RCTs 
serve  as  the  focal  point  for  public  involvement,  interagency  coordination,  and 
State-Federal  cooperative  efforts  to  prepare  and  study  Federal  lands  for  coal 
leasing.  They  make  decisions  on  the  delineation  and  ranking  of  tracts,  and 
oversee  all  environmental  impact  analysis  of  the  effects  of  coal  leasing  in 
the  region.   State  Governors  or  their  representatives  serve  as  voting  members 
along  with  BLM  State  Directors.   Chartered  under  the  Federal  Advisory 
Committee  Act,  RCTs  have  an  important  voice  in  recommending  leasing  levels, 
the  selection  of  tracts,  and  the  timing  of  sales  to  the  Secretary. 

The  use  of  RCTs  is  popular  with  the  State  governments  involved  with  Federal 
coal  leasing.  While  most  Governors  have  been  critical  of  the  previous  pace 
and  scope  of  Federal  coal  leasing,  all  six  Western  coal  State  Governors 
strongly  support  the  regionally  based  program,  most  recently  in  their  comments 
on  the  EIS  Supplement  and  in  recommendations  to  Congressman  Udall  on 
Legislation  to  amend  Section  3  of  the  Federal  Coal  Leasing  Amendments  Act 
(FCLAA). 

Decision  Issues 

To  assist  you  in  making  decisions  on  the  choice  and  details  of  a  Federal  coal 
management  program  are  the  following: 

-  Decision  sheets 

-  The  SID  and  Appendices 

-  The  October  1985  EIS  Supplement 

The  EIS  Supplement  analyzed  as  its  Proposed  Action  the  environmental  impacts 
of  continuing  the  regionally  based  Federal  coal  leasing  program  (as  currently 
modified).  Three  other  administratively  simpler  alternatives  to  that  program 
were  also  studied:  leasing  by  application,  preference  right  and  emergency 
leasing  only,  and  no  new  Federal  leasing.  Your  selection  of  the  Proposed 
Action  or  one  of  the  other  coal  leasing  program  options  on  the  attached 
decision  sheets  constitutes  the  record  of  decision  for  the  EIS  Supplement. 
Council  on  Environmental  Quality  regulations  at  40  CFR  1505.2(b)  require  the 
decisionmaker  to  be  aware  if  any  of  the  alternatives  in  an  EIS  is 
environmentally  preferable.  The  analysis  in  the  SID  and  the  EIS  Supplement 
concludes  that  no  single  such  environmentally  preferred  alternative  can  be 
identified  for  the  Nation  as  a  whole.  As  a  general  conclusion,  however,  the 
projections  in  the  EIS  Supplement  indicate  that  levels  of  impacts  from  coal 
development  in  the  Western  States  over  the  next  15  years  are  sharply  lower  in 
comparison  to  the  expectations  in  the  1979  FES. 

As  a  final  action  in  Implementing  the  Linowes  Commission  and  OTA  Report 
recommendations,  this  memorandum  and  the  SID  also  ask  for  your  decision  on 
several  issues  that  were  either  found  to  be  a  source  of  controversy  or  that 
require  specific  Secretarial-level  guidance.  Options  for  these  issues  have 
been  structured  to  give  you  a  spectrum  of  policy  directions  for  your 
consideration.  The  issues  include: 


Whether  to  continue  to  rely  in  any  way  on  pre-976  land  use  plans 
that  have  been  amended  to  comply  with  FLPMA,  or  to  resume  leasing 
only  where  post-FLPMA  plans  are  completed. 


ES-4 


-  How  the  Department  should  protect  resources  not  listed  in 

the  regulations  as  part  of  the  Federal  coal  program  unsuitability 
criteria. 

-  Whether  to  use  a  three-tiered  system  of  market  analysis  to 
determine  the  need  for  and  amount  of  coal  to  be  offered  at  lease 
sales. 

-  What  mechanism(s)  to  use  to  assure  that  coal  leasing-related 
decisions  are  based  on  adequate  data. 

-  The  degree  to  which  the  Secretary  must  accept  recommendations 
from  regional  coal  teams. 

-  What  strategy  to  adopt  regarding  possible  additional  authority 
to  negotiate  the  price  of  Federal  coal  lease  tracts. 

-  In  what  form  the  minimum  bid  should  be  set  for  Federal  coal  leases 
offered  at  competitive  sales. 

-  Whether  bids  below  pre-sale  appraised  values  should  be  used 
in  calculating  a  post-sale  average  evaluation  of  tract  (AEOT) 
value  to  determine  high-bid  acceptance;  if  so,  what  should 
the  cut-off  point  be. 

-  The  degree  to  which  a  few  policy  changes  and  a  large  array  of 
procedures  should  be  encompassed  within  regulations,  or  treated  as 
internal  bureau  guidelines. 

-  The  timing  of  the  resumption  of  coal  leasing  activities. 

In  addition  to  choosing  the  framework  of  a  coal  leasing  program  and  resolving 
several  controversial  issues,  you  are  also  requested  to  signal  your 
concurrence  with  provisional  decisions  on  non-controversial  administrative  and 
coal  program-related  issues  that  originated  in,  or  are  an  outgrowth  of, 
reports  by  the  Linowes  Commission  and  OTA. 

COAL  LEASING:  A  FRAGILE  CONSENSUS 

Over  the  past  15  years,  the  Department's  program  to  lease  Federal  coal  has 
been  highly  visible,  often  controversial,  and  marked  by  periodic  (and  ongoing) 
litigation.  The  only  significant  leasing  over  this  time  interval  occured  in 
1981-1983  following  a  10-year  moratorium  on  all  non-emergency  coal  lease 
sales.  The  Department's  1979  program  became  administratively  complex  in  an 
attempt  to  reach  a  consensus  among  the  competing  public  interest  groups,  the 
energy  industry,  and  State  governments  affected  by,  and  with  an  interest  in, 
Federal  coal  leasing.  Whatever  political  consensus  was  achieved  by  the  1979 
program  began  to  dissolve  in  1982  when  a  chain  of  events  was  set  in  motion 
following  a  highly  controversial  major  Federal  coal  lease  sale  in  the  Powder 
River  Region.  Efforts  of  the  past  2  years  to  adopt  recommendations  of  outside 
bodies,  such  as  the  Linowes  Commission  and  OTA,  represent  an  attempt  to 
re-establish  the  consensus  needed  to  sustain  a  coal  leasing  program. 


ES-5 

Background 

In  many  respects,  the  complexity  of  the  1979  coal  program  reflects  strong 
resistance  to  renewal  of  Federal  coal  leasing  raised  in  litigation  and 
landmark  Congressional  legislation  aimed  at  dampening  the  impacts  of  coal 
development.  This  legislation  included  the  Federal  Coal  Leasing  Amendments 
Act  of  1976  (FCLAA),  FLPMA,  and  the  Surface  Mining  Control  and  Reclamation  Act 
of  1977  (SMCRA).  The  Department's  response  to  this  legislative  mandate,  under 
former  Secretary  Andrus,  was  to  develop  a  program  in  which  bureau  actions  were 
tightly  prescribed  by  regulations,  and  in  which  coal  development  was  but  one 
among  many  valid  land  uses. 

The  1979  Federal  coal  management  program  allowed  participation  by  the  general 
public,  industry,  and  State  and  local  governments.  During  a  period  of 
stability  from  July  1979  until  just  before  the  Powder  River  lease  sale  in 
April  1982,  the  Department  carried  out  its  coal  management  role  while 
balancing  the  interests  of  competing  interest  groups  in  the  framework  of  this 
participatory  process.  It  held  regional  lease  sales  in  Utah,  Colorado, 
Wyoming,  and  Alabama  resulting  in  the  leasing  of  473  million  tons  of  coal 
contained  in  37  tracts,  with  bonuses  totaling  $50,863,000. 

In  1981,  the  Department,  under  Secretary  Watt,  initiated  a  coal  program  review 
that  resulted,  18  months  later,  in  amendment  of  the  coal  management 
regulations  with  a  view  toward  lessening  the  regulatory  burden  involved  in 
coal  leasing.  This  new  regulatory  regime  was  seen  by  environmental  groups, 
however,  as  an  effort  to  make  coal  leasing  superior  to  other  potential  uses  of 
the  public  lands.  In  NRDC  v.  Burford,  Civil  No.  82-2763  (D.D.C.),  eight 
organizations  joined  to  challenge  the  rule  changes,  alleging  violations  of  the 
National  Environmental  Policy  Act  and  various  provisions  of  FCLAA,  FLPMA,  and 
SMCRA.  The  court  has  made  no  decision  in  the  case  but  has  informally  inquired 
as  to  the  status  of  this  Secretarial  Issue  Document  (SID). 

In  April  and  October  1982,  the  Department  held  coal  lease  sales  In  the  Powder 
River  Region  of  Southeast  Montana  and  Northeast  Wyoming.  On  the  day  before 
the  April  1982  sale,  the  Department  formally  approved  procedures  for  post-sale 
bid  evaluation.  Until  then,  bids  had  been  judged  solely  on  the  basis  of  their 
comparison  to  pre-sale  estimates  of  fair  market  value  prepared  by  the  U.S. 
Geological  Survey. 

In  the  weeks  following  the  sale,  criticism  of  the  change  in  sale  procedures 
mounted,  amid  widespread  allegations  -  in  the  press,  by  members  of  Congress, 

and  by  public  interest  groups  -  that  the  government  had  received  less  than 
fair  market  value  for  the  Powder  River  coal  leases  and  that  pre-sale  estimates 
had  been  leaked  to  bidders  before  the  sale.  Two  lawsuits  were  later  filed 
challenging  the  1982  Powder  River  regional  coal  lease  sale.  Legal  questions 
concerning  the  receipt  of  fair  market  value  for  leases  sold  at  these  sales 
have  not  yet  been  decided. 

The  General  Accounting  Office  issued  a  report  in  May  1983  (Analysis  of  the 
Powder  River  Basin  Federal  Coal  Lease  Sale;  Economic  Valuation  Improvement's 
and  Legislative  Changes  Needed;  GAO/RCED-3-119 ) .  The  report  concluded  that 
the  Department  had  received  some  $100  million  less  than  it  should  have  for  the 
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leases  sold.  The  GAO's  judgment  was  based  on  disallowance  of  specific 
comparable  sales  adjustment  factors  used  by  the  Department  in  valuing  the 
Powder  River  leases.  These  factors  dealt  with  tax  advantages  not  generally 
available  to  small  businesses,  a  production  rate  adjustment  for  differences  In 
the  size  of  mining  operations,  and  the  use  of  a  1980  policy  that  halved  the 
appraised  values  for  certain  "captive"  tracts.  At  about  the  same  time,  a 
shortfall  of  $60  million  was  alleged  in  a  report  by  the  staff  of  the  House 
Appropriations  Committee.  The  Department  vigorously  disputed  these 
conclusions  in  the  submission  of  written  materials  and  in  testimony  before 
Congress. 

Linowes  Commission  and  Office  of  Technology  Assessment  Investigations 

Congressional  concern  over  allegations  surrounding  the  Powder  River  lease  sale 
led  to  other  outside  reviews  of  the  Department's  coal  leasing  program.  In 
July  1983,  Congress  directed  the  Secretary  to  appoint  members  to  a  commission 
to  investigate  fair  market  value  policies  for  Federal  coal  leasing.  Known  as 
the  Linowes  Commission,  after  its  chairman,  David  F.  Linowes,  the  five-member 
panel  studied  issues  relating  to:   (1)  methods  for  estimating  fair  market 
value;  (2)  levels  of  leasing,  competition,  and  pricing  interrelationship;  (3) 
lease  rentals  and  transfer  taxes;  (4)  valuation  methods  for  maintenance  tracts 
where  no  competition  is  expected;  (5)  possible  methods  for  increasing 
competition;  (6)  setting  regional  value-based  minimum  bids;  (7)  the  adequacy 
of  the  role  of  RCTs;  and  (8)  methodology  for  conducting  exchanges  and  impacts 
on  competition.  Congress  also  Imposed  a  moratorium  on  the  sale  of  all  but 
specified  coal  lease  tracts  starting  in  September  1983  and  ending  90  days 
after  publication  of  the  Linowes  Commission's  report.  The  five  member  panel 
published  its  report  in  February  1984;  the  report  contained  36  recommendations 
and  several  judgments  to  improve  Federal  coal  leasing  policies. 

Soon  after  the  Linowes  Commission  began  its  study,  Congress  in  the  1984 
Appropriations  Act,  directed  the  Office  of  Technology  Assessment  (OTA)  to 
study  whether  the  Department's  program  to  lease  coal  was  compatible  with 
nationally  mandated  environmental  protection  goals.  The  OTA's  report, 
Environmental  Protection  in  the  Federal  Coal  Leasing  Program,  was  released  on 
May  24,  1984.  It  contains  policy  options  In  the  following  areas  of 
environmental  concern:   (1)  reducing  leasing  rates;  (2)  decentralizing 
decision  making  authority;  (3)  improving  the  effectiveness  of  public 
participation;  (4)  comprehensive  area  planning;  (5)  improvement  of  the  data 
base;  (6)  guidelines  and  standards  for  data  adequacy;  (7)  cumulative  impact 
assessments  in  presale  planning  decisions;  (8)  policies  and  procedures  for 
environmental  lease  exchanges;  (9)  uniform  procedures  for  environmental 
evaluation  of  preference  right  lease  applications;  and  (10)  policies  and 
procedures  for  leasing  on  split  estate  and  checkerboard  lands.  From  the 
completion  of  both  reports  until  the  present  time,  the  Department  has 
continued  to  observe  a  moratorium  on  regional  lease  sales. 

Secretary  Clark  responded  to  the  Linowes  Commission's  recommendations  in  March 
1984  and  to  the  OTA  report  in  July  1984.  His  acceptance  of  most  of  the 

numerous  findings  and  recommendations  in  these  two  reports ,  coupled  with  a 
commitment  to  extensive  public  involvement  in  the  review  of  the  Department's 
proposals  for  implementation,  has  led  to  a  thorough  review  of  the  coal  leasing 


ES-7 


program.  The  Department  further  encouraged  comprehensive  comments  on 
individual  program  components  it  was  seeking  to  modify,  and  on  the  leasing 
program  as  a  whole,  when  it  decided  to  supplement  the  1979  programmatic  EIS. 
Comments  on  the  coal  program  review  elements,  proposed  regulations,  and  the 
draft  EIS  Supplement  and  its  companion  documents*  are  contained  in  Chapter  7 
and  Appendices  1,  6,  and  8  of  the  Final  EIS  Supplement  (attached). 

THE  ISSUES 

This  section  summarizes  the  decisions  you  are  asked  to  make,  briefly  describes 
the  options  available  for  each  decision,  and  discusses  the  issues  in  the 
context  of  comments  received  from  the  public  over  the  past  18  months. 

Your  most  important  decision  is  to  select  the  framework  of  a  Federal  coal 
leasing  program,  if  there  is  to  be  one.  Specifically,  you  are  being  asked  if 
you  wish  to  endorse  the  proposals  made  by  former  Secretary  Clark  to  modify 
regionally-based  leasing  procedures  in  response  to  the  Linowes  Commission  and 
OTA  reports.  We  believe  such  an  endorsement  would  serve  to  re-establish 
Federal  coal  leasing  as  a  program  with  the  political  and  public  support 
necessary  to  assure  its  viability. 

You  are  under  no  legal  obligation  to  adopt  the  recommendations  of  the  Linowes 
Commission  and  OTA  and  could  decide  to  return  the  program  to  its 
configuration  in  1983  before  Congress  imposed  a  coal  leasing  moratorium.  Such 
an  action  would,  however,  undoubtedly  resurrect  the  concerns  and  controversy 
that  led  to  that  moratorium  and  the  attendant  outside  review  of  the  coal 
program.  If  you  decide  there  is  a  need  to  resume  regional  Federal  coal 
leasing  program  activities,  the  design  of  virtually  all  the  components  of  a 
program  -  from  land  use  planning  through  lease  sale  planning  and  lease  sales  - 
will  be  open  for  your  choosing.  To  make  this  complex  task  simpler,  you  are 
asked  to  concur  with,  or  to  note  changes  on,  a  rather  lengthy  list  of 
non-controversial  decisions  and  issues.  Each  of  the  remaining  controversial 
issues  will  require  your  specific  decision. 

THE  NEED  FOR  A  LEASING  PROGRAM 

The  decision  sheets  (Attachment  1)  do  not  ask  you  to  decide  on  the  location, 
quantity,  or  selection  of  tracts  for  lease  sale.  Rather,  you  are  asked  to 
determine  if  the  Department  should  maintain  a  program  that  would  make  regional 
coal  leasing  possible  if  market  conditions  and  other  regional  and  local 
tactors  suggest  a  need  to  do  so.  The  BLM's  analysis  in  the  EIS  Supplement 
(Chapter  3)  shows  that  adequate  supplies  currently  exist  to  meet  most 
scenarios  of  anticipated  growth  in  demand  for  coal  production  to  the  year 
2000.  These  supplies  may  not,  however,  represent  the  lowest  cost  or  most 
environmentally  acceptable  deposits;  additional  leasing  can  provide  for  more 
efficient  patterns  of  coal  development  and  temper  increases  in  energy  costs. 


♦Companion  documents  to  the  1985  Draft  EIS  Supplement  included:  A  Review  of 
the  Unsuitability  Criteria  in  Federal  Coal  Leasing,  the  draft  Guide  to  Federal 
Coal  Property  Appraisal,  and  the  Production  Forecast  Technical  Report. 
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Because  of  the  time  required  to  complete  planning  and  environmental  analysis, 
the  earliest  likely  date  for  a  resumption  in  regional  lease  sales  would  be 
late  1987,  assuming  you  decide  to  restart  a  regional  leasing  program.  For 
regions  that  are  farther  behind  in  planning,  regional  lease  sales  might  be 
held  in  1988  or  1989,  depending  on  your  decisions  regarding  sequencing  of 
program  implementation  steps.  New-mine  leases  issued  in  the  1987-1989  time- 
frame would  just  be  producing  by  the  year  2000,  which  is  the  latest  forecast 
year  in  the  1985  EIS  Supplement.  The  confidence  level  for  the  year  2000 
forecast  is  necessarily  not  as  high  as  for  1990  and  1995,  the  other  two 

forecast  years.  We  do  not  know  what  impacts  emerging  technological 
breakthroughs  in  coal  development  might  have  on  the  demand  for  western  coal. 
To  plan  for  this  uncertain  future  without  any  provisions  for  the  role  of 
Federal  coal  in  the  year  2000  and  beyond  would  weaken  the  Nation's  energy 

efficiency. 

Furthermore,  studies  by  the  OTA  (An  Assessment  of  Development  and  Production 
Potential  of  Federal  Coal  Leases,  December  1981 )   and  the  BLM  (.Analysis  of 
Options  for  Amending  the  Mineral  Leasing  Act  Sections  2(a)(2)(A)  and  7, 
September  1985)  project  that  significant  numbers  of  existing  Federal  coal 
leases  will  soon  be  relinquished  or  canceled.  In  1985  alone,  26,885  acres 
under  lease  were  relinquished  in  excess  of  leases  issued  and  pending  PRLAS 
covering  an  additional  27,000  acres  were  withdrawn.  Factors  involved  in 
present  and  projected  relinquishments  include: 

-  Enforcement  of  FCLAA  Section  3  and  Logical  Mining  Unit  (LMU) 

guidelines. 

-  Failure  to  meet  environmental  standards  of  the  Surface  Mining 

Control  and  Reclamation  Act  of  1977. 

-  Enforcement  of  diligence  guidelines. 

-  Unfavorable  economics  of  many  older  leases. 

Should  you  decide  not  to  restart  regional  coal  leasing  activities  now  and 
choose  to  wait  until  coal  market  demand  clearly  increases  and  the 
non-depressed  coal  industry  shows  signs  of  becoming  revitalized,  the  future 
conditions  forming  the  basis  for  coal  program  resumption  may  be  sufficiently 
different  to  warrant  a  further  supplement  to  the  coal  programmatic  EIS,  or  an 
entirely  new  one.   Such  administrative  delay  could  be  costly  on  several  counts. 

With  a  national  coal  leasing  program  in  place,  the  institutions  and  procedures 
required  to  meet  the  need  for  additional  Federal  coal  supplies  will  be  in  a 

state  of  readiness.   In  the  energy  crisis  of  the  1970' s,  it  took  nearly  a 
decade  to  put  together  a  legally,  politically,  and  administratively  acceptable 
coal  leasing  program.  That  program,  implemented  in  1979,  set  forth  a 
systematic,  comprehensive  planning  and  analysis  process  that  examined 
trade-offs  and  assessed  cumulative  impacts.  This  process  purposely  avoided 
the  incremental  approach  to  coal  leasing  of  the  1960's  and  earlier.  To  lose 
that  institutional  framework  embodied  in  the  1979  program  (as  currently 
modified)  is  a  decision  that,  while  perhaps  cost-effective  in  the  near  term, 
could  prove  costly  to  the  Nation  in  the  long  term. 

Environmental  Consequences 

The  analysis  In  the  EIS  Supplement  addresses  Impacts  on  a  broad,  program  level 
basis.  Future  regional  and  mine-specific  environmental  analyses  on 

identifiable  projects  will  better  determine  the  actual  location,  nature  and 


ES-9 


quantification  of  these  impacts.  On  a  programmatic  level  of  analysis, 
however,  no  single  option  studied  in  the  EIS  Supplement  has  obvious 
environmental  benefits  over  the  others.  Some  intraregional  and  interregional 
shifts  would  occur  under  the  modeled  scenarios  studied. 

The  EIS  Supplement  studied  the  impacts  of  continuing  the  1979  coal  program,  as 
modified  (the  Proposed  Action),  and  three  alternatives  to  that  program.  One 
option  -  Leasing  by  Application  -  has  the  same  impacts  as  the  Proposed  Action 
in  terms  of  aggregate  tonnage  of  coal  produced  from  each  region  through  the 
year  2000.  The  other  program  alternative  -  Preference  Right  and  Emergency 
Leasing  Only  -  shows  a  shifting  of  coal  production  to  certain  regions  at  the 
expense  of  others,  but  only  to  a  very  small  degree. 

The  option  of  having  no  program  in  place  to  allow  any  Federal  coal  leasing 
would  cause  an  intraregional  shift  in  one  production  region  (Powder  River)  and 
in  general  would  somewhat  constrain  production  from  the  other  five  Western 
regions  under  the  set  of  assumptions  used  in  the  EIS  Supplement.  Shutting  off 
supplies  of  new  Federal  leases  does  not  appear  to  have  any  impact  on 
anticipated  production  from  mines  in  the  East,  Midwest,  or  South.  This  is 
due,  in  part,  to  excess  capacity  but  also  to  high  transportation  costs,  or 
lack  of  suitable  transportation  networks,  that  inhibit  the  movement  of  coal 
from  one  region  of  the  country  to  another.  Conversely,  a  program  of  leasing 
in  response  to  demand  would  not  measurably  reduce  production  from  mines 
outside  the  five  western  coal  regions.  The  option  of  discontinuing  all 
Federal  coal  leasing,  however,  would  cause  the  greatest  disruption  of  existing 
mining  communities  because  new  Federal  coal  leases  needed  to  maintain  ongoing 
mining  operations  would  not  be  available. 

OPTIONS  FOR  A  COAL  LEASING  PROGRAM 

Your  choice  of  a  coal  leasing  program  will  result  in  a  decision  to  approve  the 
current  evolution  of  the  Federal  coal  leasing  program,  to  abandon  regional 

coal  leasing  in  favor  of  individual  tract  sales  based  on  applications,  or  to 
have  no  leasing  program  at  all. 

Proposed  Action;  The  1979  Program,  As  Modified 

The  Proposed  Action  (option  1)  is  to  continue  the  1979  program  as  modified  by 
rule  and  procedural  changes  stemming  principally  from  Secretary  Clark's 
provisional  acceptance  of  the  Linowes  Commission  and  OTA  report 
recommendations.  The  exact  configuration  of  this  option  will  be  determined  by 

your  decisions  regarding  major  components  of  the  program.  The  elements  of  the 
Proposed  Action  distinguishing  it  from  the  other  alternatives  include  the 
following : 

-  Reliance  on  State/Federal  Regional  Coal  Teams  (RCTs)  to  guide 
regional  activity  planning  and  structure  lease  sales. 

-  Use  of  market  analysis  at  key  points  in  the  planning  and 

lease  sale  process  (see  discussion  under  Program  Component  Issues). 

-  Comprehensive  environmental  analysis  of  cumulative  regional  impacts 

for  each  cycle  of  leasing. 

-  Ample  opportunities  for  participation  by  the  States,  industry  and 
interested  publics. 
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-  The  flexibility  to  shift  from  regional  coal  leasing  to  application 
leasing  or  emergency  leasing  as  conditions  in  a  region  warrant. 

-  Final  decisionmaking  authority  resides  in  the  Secretary's  Office. 

The  Proposed  Action,  with  its  comprehensive  planning  framework,  best  serves  to 
implement  the  major  land  use,  environmental  and  coal  mining-related  statutes 
of  the  last  15  years,  as  evidenced  by: 

1.  Its  direct  link  to  FLPMA.  land  use  plans  as  a  basis  for  proposing 
leasing  activities; 

2.  The  documentation  of  leasing  actions  through  regional  EISs; 

3.  Emphasis  on  public  outreach  in  general,  and  cooperative 
management  of  resources  with  the  states,  through  RCTs,  in 
particular;  and 

4.  Data  gathering  and  analysis,  used  to  satisfy  SMCRA  permitting 
responsibilities  in  later  years. 

RCTs:  The  RCTs  provide  the  means  for  consultation  and  coordination  between 
the  Department  and  State  governments,  and  serve  as  the  Secretary's  principal 
forum  for  balancing  regional  and  National  interests.  Nonvoting  RCT  members 
include  a  BLM  Washington  Office  representative  and  may  include  representatives 
of  State  and  Federal  agencies  (e.g.,  National  Park  Service,  U.S.  Forest 
Service,  Office  of  Surface  Mining)  that  have  special  expertise  in  resource 
management  or  technical  areas  relative  to  coal  mining  and  reclamation  or  that 
may  be  impacted  by  coal  leasing  as  it  relates  to  areas  they  administer.  Where 

coal  leasing  could  significantly  affect  Indian  tribes,  appropriate  tribal 
officers  would  be  Invited  to  participate  in  meetings  as  nonvoting  members.  An 

official  of  the  Small  Business  Administration  would  advise  on  the  selection  of 
set-aside  tracts  for  small  businesses. 

The  role  of  RCTs  (especially  where  there  is  no  regional  leasing)  and  the 
status  of  the  regions  in  the  future  will  likely  evolve  further.  Specifically, 
BLM  State  Directors  in  the  Federal  coal  production  regions  have  recommended 
that  regional  coal  leasing  in  the  San  Juan  River  (New  Mexico  and  Southern 
Colorado)  and  Fort  Union  (Eastern  Montana  and  North  Dakota)  regions  not  be 
pursued  because  of  the  lack  of  region-wide  demand  for  new  Federal  leasing. 
The  Southern  Appalachian  RCT  has  already  recommended  to  the  Department  that 
regional  activity  planning  not  be  pursued  after  completion  of  existing  work. 
It  is  therefore  possible,  if  and  when  the  RCTs  for  the  three  regions 
reconvene,  that  each  RCT  will  resolve  to  change  the  leasing  process  in  the 
respective  region  to  the  administratively  simpler  approach  of  leasing  by 
application  on  a  State  by  State  basis.  In  so  doing,  however,  the  RCTs  might 
also  recommend  through  their  charter  that  the  teams  retain  a  State-Federal 
consultation  and/or  coordination  role  while  following  leasing  by  application 
procedures.  Your  approval  would  be  required  on  the  resultant  new  RCT 
charters.  The  RCTs  for  the  Powder  River  and  Green  River-Hams  Fork  regions 
have  prepared  charters  to  renew  their  regional  responsibilities  for  guiding 
activity  planning;  these  await  your  approval.  The  Uinta-Southwestern  Utah  RCT 
is  also  expected  to  request  that  you  approve  a  charter  through  which  that  RCT 
will  operate  regionally. 

Market  analysis:  Under  the  Proposed  Action,  planning  for  lease  sales  would 
not  move  ahead  without  consideration  of  a  three-tiered  analysis  of  current 
and/or  projected  market  conditions.  The  RCTs,  before  deciding  whether  to 
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initiate  regional  activity  planning,  would  review  a  long-range  market  analysis 
to  determine  the  need  to  consider  leasing.  Regional  market  analyses  would  be 
prepared  to  determine  a  leasing  level  range  for  each  regional  lease  sale 
environmental  impact  statement.  To  ensure  that  markets  are  receptive  to 
imminent  lease  sale  offerings,  the  BLM  would  prepare  a  current  tract 
marketability  analysis  before  RCTs  prepare  their  final  recommendations  to  the 
Secretary  as  to  the  selection  and  timing  of  tracts  for  lease  sale.  Such  an 
analysis  would  be  considered  out  of  date  if  more  than  120  days  had  elapsed 
since  its  preparation. 

Since  publication  of  the  final  EIS  Supplement,  several  comments  have  been 
received  by  the  Department  concerning  the  coal  program.  A  recent  letter  to 
Congressman  Udall  from  Governor  Herschler  of  Wyoming,  writing  on  behalf  of  the 
governors  of  the  western  coal  producing  states,  urges  Congress  to  enact  into 
law  key  elements  of  Department  regulations  and  policies  for  Federal-State 
coordination  as  embodied  in  the  Federal-State  Coal  Advisory  Board  charter. 
State  governors  are  emphatic  in  their  support  of  the  RCT  concept,  viewing  the 
teams  as  an  essential  forum  for  controlling  the  rate  of  leasing  in  their 
states.  In  a  critical  vein,  the  National  Coal  Association  (NCA)  wrote  in 
November  1985  to  voice  concern  with  the  perceived  excessive  complexity  of  the 
program  in  general  and  several  issues  in  particular,  such  as  phased  lease 
sales  and  intertract  bidding.  While  it  is  true  that  phased  sales  and 
intertract  bidding  could  be  used  to  severely  restrict  leasing,  no  such 
policies  exist  that  would  encourage  or  allow  this  to  happen.  The  NCA  also 
stated  that,  insofar  as  it  could  determine,  coal  leasing  under  the  proposed 
program  will  become  a  "land  use  of  last  resort". 

A  lengthy  letter  from  the  National  Wildlife  Federation  and  others  raised  a 
number  of  issues.  One  significant  comment  concerned  the  degree  to  which  all 
proposed  coal  program  changes  should  first  be  embodied  in  final  regulations 
before  any  significant  leasing  activities  could  resume.  Options  for  this 
recommendation  have  been  drafted  for  your  consideration  in  the  coal  program 
components  section,  and  an  analysis  of  other  comments  in  this  letter  is  in  the 
SID. 

Leasing  by  Application 

Leasing  by  Application  is  a  procedure  by  which  coal  lease  sales  would  occur 
only  after  a  request  that  a  specific  tract  be  offered.  Adoption  of  Leasing  by 
Application  (option  2)  means  that  all  coal  leasing  decisionmaking  authority 
would  be  delegated  to  the  BLM  State  Directors  for  the  affected  coal  producing 
states,  as  is  now  the  case  for  emergency  leasing  and  application  leasing 
outside  regional  leasing  areas.  Leasing  by  Application  is  a  reactive  program 
that  is  responsive  to  industry,  in  contrast  to  the  Proposed  Action's 
dependence  on  Department-initiated  planning  and  studies.  Other  features  that 
distinguish  it  from  the  Proposed  Action  include: 

-  No  formal  Secretarial  involvement  in  coal  leasing 
decisions. 

-  Leasing  In  response  to  applications  from  coal  and  energy  companies 
rather  than  based  on  the  Department's  analysis  of  market  conditions. 

-  Coordination  with  State  governments,  but  reduced  opportunities  for 
involvement  by  the  general  public. 
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-  Probable  curtailment  of  cumulative  environmental  analysis  on  a 
regional  basis  (individual  assessments  would  be  completed  for  each 
lease  application) . 

Leasing  by  Application  would  return  the  program  to  a  decentralized  structure 
similar  to  activities  in  the  1960 's,  except  that  each  tract  applied  for  would 

be  subject  to  comprehensive  land  use  planning,  environmental  assessment, 
competitive  sale  offering,  fair  market  value  determination,  and  a  minimum 
bonus  bid  below  which  leasing  could  not  occur.  The  leasing  by  application 
procedures  are  the  same  as  those  currently  used  outside  of  the  six  current 
Federal  coal  production  regions. 

Preference  Right  and  Emergency  Leasing  Only 

Preference  Right  and  Emergency  Leasing  Only  (option  3)  would  limit  the 
issuance  of  new  Federal  coal  leases  to  those  evolving  from  pending  preference 
right  lease  applications  (PRLAs)  plus  those  needed  to  maintain  an  existing 
level  of  production,  to  meet  contract  obligations,  or  to  prevent  bypass  (43 
CFR  3425.1-4).  Administratively,  Preference  Right  and  Emergency  Leasing  Only 
would  be  the  same  as  Leasing  by  Application,  although  only  those  competitive 
leasing  applications  meeting  the  emergency  criteria  would  be  processed.  In 

later  years,  the  number  of  emergency  situations  would  be  expected  to  increase 
in  response  to  normal  mine  maintenance  production  needs  and  the  curtailment  of 
alternative  means  of  obtaining  Federal  coal  leases.  This  option  would 
therefore  restrict  the  competition  among  potential  new  mines  to  those  in  which 
Federal  tracts  are  not  essential  to  the  design  and  operation  of  the  mine. 

No  New  Federal  Leasing 

No  New  Federal  Leasing  (option  4)  was  the  baseline  alternative  in  the  EIS 
Supplement.  Such  a  baseline  option  is  required  by  Council  on  Environmental 
Quality  regulations.  The  authority  not  to  lease  is  contained  in  the  Mineral 

Leasing  Act  of  1920,  which  grants  the  Interior  Secretary  discretion  to  issue 
leases  or  to  refrain  from  doing  so.  While  the  U.S.  District  Court,  District 
of  Columbia  has  ruled  that  preference  right  lease  applicants  whose  final 
showings  pass  the  commercial  quantities  test  must  be  awarded  a  lease,  you 

could  indefinitely  postpone  the  processing  of  PRLA's,  process  them  to  the 
point  of  lease  issuance  and  no  further,  or  seek  compensation  from  Congress  for 

those  applicants  denied  leases  because  of  your  choice  of  this  option.   For 
competitive  sales,  there  is  no  legal  impediment  to  choosing  not  to  lease. 

Not  having  a  program  in  place  to  consider  Federal  leasing,  even  for  existing 
coal  mining  operations  that  have  dwindling  reserves,  would  mean  that  coal 
deposits  of  a  higher  economic  and  environmental  cost  than  unleased  Federal 
coal  would  be  brought  into  production  sooner.  Furthermore,  a  conscious 
decision  to  stop  the  processing  of  PRLAs  runs  counter  to  consistent  Department 
policy  of  the  current  and  past  administrations,  both  of  which  set  priorities 
for  completing  the  processing  of  PRLAS. 

PROGRAM  COMPONENT  ISSUES 

Unless  you  choose  the  No  New  Federal  Leasing  option,  decisions  are  needed  on 
certain  coal  program  components. 
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Changes  stemming  from  the  Linowes  Commission  and  OTA  reports  could,  for  the 
most  part,  be  accomplished  through  procedural,  as  opposed  to  regulatory, 
amendments  to  the  coal  program.   Secretary  Clark's  commitments  on  Linowes 
•Commission  and  OTA  recommendations  numbered  over  100  individual  program 
changes.  The  vast  majority  of  these  are  purely  administrative  and,  as  such 
non-controversial.  (Some,  such  as  resumption  of  a  Federal  coal  drilling 
program,  already  have  been  implemented).  They  have  been  grouped  into 
categories  for  your  review  and  concurrence.  The  complete  listing  of  these 
items  is  in  the  SID;  the  decision  sheets  (Attachment  1)  set  forth  categories 
for  your  concurrence. 

The  remaining  decision  issues  and  options  have  been  structured  to  allow  you 
to  set  the  tone  and  determine  the  substance  of  the  coal  program.  The  Issues 
raised  for  decision  are  not  entirely  new;  many  were  controversial  at  the 
inception  of  the  coal  program  and  were  debated  in  the  1979  Secretarial  Issue 
Document  for  the  program.  We  fully  expect  these  issues  to  continue  to  be  a 
source  of  discussion  and  controversy  after  you  have  made  your  decisions. 

Beyond  those  issues  clearly  identifiable  with  the  Linowes  Commission  and  OTA 
reports,  you  are  being  asked  to  answer  the  larger  questions  of  whether  to 
expand  the  regulatory  framework  for  the  program  and  when  to  restart  leasing 
activities.  These  issues  were  among  those  raised  most  recently  in  the 
November  5,  1985,  comment  letter  from  The  National  Wildlife  Federation  and 
others. 

Finally,  during  the  coal  program  review  and  public  comment  periods,  it  became 
apparent  that  a  few  program  changes  provisionally  agreed  to  by  former 
Secretary  Clark  were  shown  by  outside  comments  or  internal  analysis  to  be 
administratively  unworkable  or,  in  the  final  analysis,  not  good  public 
policy.  Your  concurrence  on  the  BLM's  recommendations  for  not  adopting 
several  such  proposals  is  requested  on  the  decision  sheets. 

In  the  listing  of  options,  those  that  were  assumed  to  be  part  of  the  Proposed 
Action  in  the  EIS  Supplement  have  been  identified  with  an  asterisk  (*). 

Land  Use  Planning  Issues 

Environmental  groups  and  the  OTA  raised  questions  about  the  adequacy  of 
pre-FLPMA  management  framework  plans  (MFPs)  that  the  BLM  has  amended  to  comply 
with  FLPMA  and  then  used  as  the  basis  for  coal  leasing  decisions.  They 
suggested  that  resource  management  plans  initiated  after  FLPMA  be  used 
instead.  These  groups  also  expressed  concerns  about  the  policies  associated 
with  eliminating  lands  unsuitable  for  leasing. 

1.  Resource  Management  Plans  or  Management  Framework  Plan  Amendments i 
At  Issue  is  whether  coal  leasing  should  occur  only  in  areas  with  completed 
land  use  plans  designed  from  the  outset  to  comply  with  FLPMA,  or  whether 
amended  pre-FLPMA  plans  are  adequate.  In  the  1979  coal  management 
regulations,  the  Department  permitted  the  use  of  plan  amendments  through  1984, 
after  which  time  regional  coal  activity  planning  could  be  initiated  only  in 
areas  where  post-FLPMA  resource  management  plans  (RMPs)  had  been  completed. 
Under  Secretary  Watt,  the  1982  coal  program  rules  deleted  this  requirement. 
Secretary  Clark,  however,  in  his  response  to  OTA  concerns  over  the  continued 
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use  of  pre-FLPMA  plan  amendments,  once  again  committed  the  Department  to 
initiate  new  regional  activity  planning  only  in  areas  with  completed  RMPs.  He 
did  not  address  leasing  by  application  within  this  commitment. 

At  the  time  of  Secretary  Clark's  commitment,  activity  planning  was  being 
conducted  in  each  coal  region  on  the  basis  of  amended  pre-FLPMA  plans.  This 
activity  planning  was  suspended  in  late  1984.  Under  the  Proposed  Action,  the 
suspended  activity  planning  could  continue  even  though  based  on  the  amended 
pre-FLPMA.  plans,  but  all  new  activity  planning  must  be  based  on  RMPs. 

Option  1  would  permit  any  land  use  plan  meeting  the  requirements  of  the  BLM  or 
Forest  Service  regulations  to  be  an  acceptable  basis  for  further  coal  leasing 

activities. 

Option  2*  is  to  endorse  the  previous  commitment  by  Secretary  Clark  with  the 
added  provision  that  leasing  by  application  can  proceed  based  either  on  RMPs 
or  amended  MFPs. 

Option  3,  supported  by  several  environmental  groups,  would  discontinue  ongoing 
activity  planning  based  on  pre-FLPMA  plan  amendments  until  new  RMPs  are 
completed.  A  decision  to  this  effect  would  impact  schedules  in  three  planning 
areas  and  probably  delay  the  resumption  of  lease  sales  on  BLM-adminlstered 
lands  in  central  Utah  (Uinta-Southwestern  Utah  region)  and  portions  of 
Colorado  and  Wyoming  (Green  River-Hams  Fork  Region)  for  1  to  3  years.  The 
Powder  River  region  would  be  unaffected  by  this  option  because  the  BLM  has 
completed  RMPs  covering  all  coal  lands  of  prospective  leasing  interest. 

Option  4  would  be  to  complete  new  RMPs  before  new  leasing  of  any  kind  could 
occur,  including  emergency  leasing  and  processing  PRLAs. 

2.  Options  for  Unsuitability  Criteria:  This  issue  concerns  the  extent  to 
which  lands  having  noncoal  values  of  overriding  significance  should  be 
declared  unsuitable  for  consideration  for  coal  development  early  in  the 
planning  process  (before  regional  lease  sale  planning  begins).  Unsuitability 
criteria  were  first  proposed  as  a  policy  by  the  Ford  administration  in  1976  to 
identify  lands  with  such  overriding  significance. 

The  current  coal  management  regulations  contain  20  unsuitability  criteria  (see 
43  CFR  3461).  The  number  of  criteria  has  not  changed  since  1979;  they  are 
based  on  the  following  authorities  and  policies: 

-  SMCRA  (Sections  510,  522(e)  -  required) 

Examples:  o  Federal  lands  systems  (e.g.  National  Parks,  wilderness 
areas) 
o  Buffer  zones  along  rights-of-way,  next  to  communities 

and  buildings 
o  Alluvial  valley  floors 

-  SMCRA  (Section  522(a)-  discretionary) 

Examples:  o  Scenic  areas 

o  Lands  with  important  scientific  values 
o  Municipal  watersheds 
o  Floodplains 
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-  Other  statutes 

Examples:   o  Endangered  species  and  their  habitat 
o  Bald  and  golden  eagle  nesting  sites 

-  Discretionary  under  Department's  view  of  good  public  policy 

Examples:   o  State  resident  fish  and  wildlife 
o  State-sponsored  criteria 
o  Federal  lands  within  rights-of-way 

The  1984  OTA  Report  expressed  concern  that  the  1982/83  rulemakings  amending 
the  procedures  for  applying  the  unsuitability  criteria  may  have  reduced  the 
level  of  protection  afforded  to  the  resources  covered  by  the  criteria.  To 
assess  the  means  of  alleviating  this  concern  the  BLM  prepared  a  study  (A 
Review  of  the  Unsuitability  Criteria  in  Federal  Coal  Leasing),  requested  pubic 
comments,  and  printed  comments  received  and  their  responses  in  Appendix  1  of 
the  October  1985  Final  EIS  Supplement.  A  majority  of  commenters  on  the  Review 
urged  the  Department  to  amend  its  regulations  by  adopting  additional 
criteria.  Suggested  categories  included  wetlands,  sole  source  aquifers,  lands 
adjacent  to  National  Parks,  class  I  air  quality  areas,  lands  adjacent  to 
streams  (riparian  habitat),  and  lands  without  potential  for  reclaimability. 

The  BLM's  unsuitability  review  concluded  that  minor  adjustments  to  the 
unsuitability  regulations,  coupled  with  better  documentation  recognizing  those 
additional  six  categories  during  land  use  planning,  would  afford  the  same 
degree  of  protection  as  adopting  new  criteria  through  regulatory  change,  but 
without  the  administrative  burden  of  a  major  new  rulemaking.  The  National 
Park  Service,  U.S.  Fish  and  Wildlife  Service  and  the  Environmental  Protection 
Agency  have  urged  that  specific  criteria  be  adopted  by  regulation  to  ensure 
stronger  protection  for  sensitive  lands. 

Options  for  your  decision  concern  the  procedural  or  regulatory  regime  used  to 
eliminate  sensitive  lands  as  well  as  the  issue  of  whether  to  expand  the 
existing  list  of  unsuitability  criteria. 

Option  1  would  be  to  initiate  a  rulemaking  process  that  could  result  in  adding 
between  one  and  six  unsuitability  criteria  to  the  coal  management  regulations 
in  43  CFR  3461. 

Option  2*  would  not  change  the  current  list  of  criteria  in  the  regulations  but 
would  rely  op,  Improved  documentation  procedures  for  multiple  use  assessment  in 
the  BLM's  $att@  use  planning  handbook. 

Option  3  would  amend  the  coal  management  regulations  by  identifying  the 
resources  recommended  for  inclusion  in  the  unsuitability  criteria  as  meriting 
particular  attention  during  the  multiple  use  assessment  process  of  land  use 
planning.   In  addition,  the  rule  amendment  would  incorporate  SMCRA  Section 
522(a)(3)  by  protecting  values  defined  by  Office  of  Surface  Mining  regulations 
in  30  CFR  762.5.  Consultation  with  Federal  surface  management  agencies  such 
as  the  National  Park  Service  would  also  be  strengthened  under  this  option  by 
amending  the  regulation  at  43  CFR  3420.1-6. 
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Regional  Coal  Lease  Sale  Planning 

Coal  lease  sale  planning  issues  include:  procedures  for  determining  the  level 
of  leasing,  data  adequacy,  and  the  deference  granted  to  RCT  recommendations. 

1„  Options  for  determining  the  level  of  leasing:  Outside  reviews  by  the  OTA, 
Linowes  Commission,  and  GAO  identified  a  need  to  be  aware  of  market  conditions 
when  making  decisions  that  could  lead  to  lease  sales.  This  would  avoid 
situations  in  which  too  much  or  too  little  coal  was  offered  for  lease  because 
of  changes  in  market  demand  that  occurred  late  in  the  planning  process. 

Options  reflect  several  possible  approaches  to  factor  long-range,  mid-term  and 
topical  market  conditions  into  the  process  used  in  determining  the  amount, 
variety  and  location  of  coal  to  be  offered  at  lease  sales.  The  Linowes 
Commission  noted  a  significant  drop  in  demand  just  before  the  April  1982 
Powder  River  sale  and  criticized  the  Department's  failure  to  adjust  the  timing 
of  the  sale  and  the  amount  of  coal  offered  to  recognize  this. 

The  Commission  urged  the  Department  to  establish  coal  leasing  schedules  while 
maintaining  the  flexibility  to  change  the  timing  and  quantity  of  coal  offered 
at  lease  sales,  to  maintain  a  capability  to  assess  emerging  market  conditions, 
and  to  offer  reasonable  quantities  of  coal  for  lease  so  as  not  to  raise  prices 
above  competitive  market  levels  nor  lease  so  much  as  to  flood  a  depressed 

market. 

Option  1*  reflects  the  Department's  proposed  approach  to  achieving  these 
objectives  through  adoption  of  a  three-tiered  system  of  market  analysis.  The 
analyses  would  document  market  conditions  (1)  before  activity  planning  starts 
to  help  RCTs  decide  whether  to  conduct  or  delay  regional  coal  lease  sale 
activity  planning,  (2)  during  development  of  leasing  levels  for  study  in 
regional  environmental  impact  statements,  and  (3)  at  the  time  the  RCT 
recommends  a  specific  array  of  tracts  for  sale. 

Option  2  would  add  to  the  three-tiered  market  analysis  a  regulatory 
requirement  that  the  Secretary  notify  Congress  as  part  of  the  budget  process 
of  the  amount  of  coal  to  be  offered  in  the  next  budget  year  and  provide  a 
justification  for  this  decision  recommendation.  This  suggestion  mirrors  a 
joint  comment  from  the  National  Wildlife  Federation  and  four  other 
environmental  groups  on  the  final  EIS  Supplement. 

Option  3  would  return  to  the  system  in  use  between  1979  and  1983.  A  regional 
market  analysis  would  be  prepared  to  support  the  decision  on  a  leasing  level 
range  to  be  analyzed  in  regional  lease  sale  EISs,  but  no  market  studies  would 
be  prepared  before  regional  lease  sale  planning  starts  or  at  the  time  of  final 
tract  selection  and  scheduling. 

Option  4  would  rely  solely  on  industry  expressions  of  leasing  interest  in 
deciding  the  proper  amounts  of  coal  to  offer  at  lease  sales  rather  than 
conducting  separate  market  analyses.  This  suggestion  generally  follows  the 
commentary  on  the  revised  coal  program  received  from  the  National  Coal 

Association  and  several  other  industry  commenters. 
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2.  Options  for  data  adequacy:  The  OTA  and  Linowes  Commission  expressed 
concern  that  the  data  used  to  assess  renewable  and  coal  resources  in  land  use 
and  regional  lease  sale  planning  is  not  adequate  for  the  Department  to  make 
informed  resource  trade-off  and  fair  market  value  determination  decisions.  The 
issue  extends  back  to  the  1979  Federal  coal  management  program  SID,  which 
included  a  report  on  the  timing,  quality,  and  sufficiency  of  data  needed 
throughout  the  coal  planning  and  leasing  process.  The  BLM's  1985  Review  of 

Unsuitability  Criteria  in  Federal  Coal  Leasing  addressed  many  of  the  questions 
concerning  data  adequacy  in  land  use  planning. 

Comments  received  on  the  Draft  EIS  Supplement  and  during  the  coal  program 
review,  particularly  from  the  major  environmental  organizations,  criticized 
the  lack  of  standards  for  assuring  data  adequacy  for  coal  and  noncoal 
resources.  Options  for  this  issue  concern  the  degree  to  which  BLM  would  set 
national  standards  and  criteria  and/or  rely  on  advisory  bodies  to  assure  data 
adequacy. 

Option  1*  is  to  have  both  national  and  regional  data  adequacy  standards  and 
guidelines.  Each  RCT  would  adopt  specific  regional  standards  after 
considering  public  comments. 

Option  2  is  to  appoint  advisory  bodies  such  as  science  advisors,  review 
councils  (for  coal  data  adequacy  in  determining  fair  market  value),  and  RCT 
working  groups  (on  an  ad  hoc  basis)  to  evaluate  data  adequacy  on  the  basis  of 
professional  judgment.  The  science  advisors  and  RCT  working  groups  were 
provisionally  put  forward  by  Secretary  Clark  in  the  Department's  May  1984 
response  to  the  OTA  report.   (A  similar  mechanism  exists  to  study  and  advise 
on  the  data  needs  for  decisions  involving  Outer  Continental  Shelf  lands. 
Environmental  scientists  from  universities,  State  agencies,  and  other  Federal 
agencies  contribute  their  expertise  as  members  of  a  scientific  oversight 
committee.) 

Option  3  would  be  to  combine  options  1  and  2  above. 

Option  4  would  leave  judgment  on  data  adequacy  to  the  discretion  of  RCTs  and 
their  support  groups  and  land  managers  (where  RCTs  are  not  involved). 

3.  Options  concerning  the  deference  granted  to  RCT  recommendations:  The 
Linowes  Commission  recommended  that  RCTs  should  continue  to  play  a  significant 
role  both  in  establishing  leasing  levels  and  in  setting  leasing  schedules.  In 
response,  Secretary  Clark  committed  the  Department  to  accepting  RCT 
recommendations  unless  a  compelling  National  Interest  consideration  or  request 
from  an  affected  State  Governor  conflicted  with  the  RCT's  recommendation.  The 
granting  of  this  "rebuttable  presumption"  to  RCTs  is  embodied  in  the  October 
1984  Federal  State  Coal  Advisory  Board  charter  and  proposed  for  inclusion  In 
the  final  amended  coal  management  regulations  (see  Appendix  IV  of  the  SID). 

You  should  be  aware  that  several  environmental  groups,  in  their  comments  on 
the  1985  Draft  EIS  Supplement,  oppose  the  "rebuttable  presumption"  proposal. 
They  contend  that: 

"...the  Secretary  cannot  legally  delegate  his  ultimate 
decision  making  authority  and  responsibility.  The  RCTs 

are  not  formulated,  nor  can  they  be  formulated,  to  meet 
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the  Secretary's  obligations  under  such  statutes  as  the 
Endangered  Species  Act,  the  National  Historic  Preservation 
Act,  the  Clean  Air  Act,  and  the  other  statutory  bases  for 
the  Federal  Coal  Management  Program." 

The  Solicitor's  Office  has  advised  us,  however,  that  granting  such  deference 
to  RCT  recommendations  does  not  constitute  an  illegal  delegation  of 
Secretarial  authority. 

Option  1*  is  to  consider  all  leasing  and  procedural  RCT  recommendations  as 
"rebuttable  presumptions". 

Option  2  is  to  return  to  the  earlier  system  of  having  no  written  criteria  for 
accepting  or  rejecting  RCT  recommendations,  and  treating  them  as  advisory  only. 

Option  3  would  treat  only  leasing  level  and  lease  sale  recommendations  as 
"rebuttable  presumptions";  any  other  RCT  recommendations  would  be  considered 

advisory  only. 
Lease  Sales 

The  issues  relating  to  coal  lease  sales  are  an  outgrowth  of  several 
recommendations  in  the  Linowes  Commission  Report,  Chapter  5  (Coal  Lease  Sale 
Procedures)  and  Chapter  6  (Appraisal  Methods). 

1.  Options  for  negotiated  sale  authority:  The  Linowes  Commission  recommended 
that  the  Government  should  have  authority  to  negotiate  a  fair  price  for  coal 
leases  where  attempts  to  elicit  competitive  bidding  have  failed.  Most  private 
coal  reserve  sales  and  some  Federal  coal  reserve  exchanges  are  negotiated 
rather  than  subjected  to  competitive  auction.  The  Commission  tempered  its 
suggestion  by  noting  the  Department's  concerns  with  public  trust  and 
perception  problems  it  might  encounter  if  it  negotiated  lease  prices  with 
energy  firms. 

Under  current  statutes,  coal  leases  may  be  issued  only  after  competitive 
bidding,  except  for  Congressionally  authorized  lease  exchanges  and  leases 
evolving  from  existing  PRLAs.  A  Department-level  task  force  has  identified 
several  approaches  to  conducting  negotiations  if  negotiation  authority  is 
granted.  The  task  force  analysis  is  contained  in  the  SID  Appendix  II.  At 
issue  is  to  what  degree  you  may  wish  to  embrace  this  concept  and  pursue 
obtaining  from  Congress  the  direct  authority  to  negotiate.  A  number  of  bills 
that  would  grant  you  this  authority  have  already  been  introduced  as  part  of 
Congressional  consideration  of  repealing  or  modifying  several  sections  of  the 
Mineral  Leasing  Act,  as  amended. 

Option  1  is  to  support  the  granting  of  negotiation  authority  by  Congress  and 
to  propose  a  specific  negotiating  strategy. 

Option  2  is  to  support  the  granting  of  negotiation  authority  by  Congress  but 
not  to  propose  a  specific  strategy. 

Option  3  would  be  to  oppose  any  provisions  in  pending  legislation  that  would 
grant  you  the  authority  to  negotiate  lease  terms. 
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2.  Options  for  minimum  bids:  The  Department's  minimum  bonus  bid  at  coal 
lease  sales  is  both  a  device  for  preventing  low,  "nuisance"  bids  and  for 
encouraging  the  leasing  of  those  tracts  in  each  region  that  have  sufficiently 
high  value  to  be  worth  developing  to  satisfy  future  coal  production 
contracts.  The  minimum  bid  thus  affects  the  extent  of  leasing  as  well  as  the 
bidding  at  each  point  in  time.  The  July  1979  regulations  set  a  floor  value  of 
$25  per  acre  for  coal  lease  tracts  offered  competitively.  The  value  was 
raised  to  $100  per  acre  in  the  1982  regulations  for  the  stated  purpose  of 

leasing  higher  value  reserves  first".  Some  discussion  was  devoted  by  the 
Linowes  Commission  to  the  use  of  regional  minimum  bids,  expressed  as  an  amount 
per  ton;  this  suggestion  was  agreed  to  provisionally  by  Secretary  Clark  and  is 
the  subject  of  proposed  rulemaking  (see  SID  Appendix  IV). 

At  issue  is  whether  minimum  bids  should  be  the  same  In  all  regions  and 
expressed  in  dollars  per  acre,  or  whether  to  designate  cents-per-ton  minimums 
in  order  to  reflect  regional  differences  in  mining  costs,  coal  prices,  and 
tons  of  coal  per  acre  (seam  thickness).  The  Linowes  Commission  expressed  a 
view  that  tracts  In  marginal  areas  of  low-value  coal  or  lignite,  or  in  areas 
of  costly  private  surface  access,  such  as  Alabama,  may  not  be  worth  $100  per 
acre.  Lowering  the  minimum  bid  could  allow  the  leasing  and  development  of 
coal  not  currently  leasable  under  the  regulatory  minimum  of  $100  per  acre.  It 
is  not  clear  if  such  a  rule  change  would  have  significant  or  predictable 
adverse  environmental  effects.  The  Proposed  Action  analysis  in  the  EIS 
Supplement  assumed  that  the  minimum  bid  would  remain  at  $100  per  acre. 

Option  1*  would  adopt  a  rulemaking  to  require  minimum  bids  to  be  set  on  a 
regional  basis  and  to  be  expressed  either  in  dollars  per  acre  or  cents 
per  ton,  while  retaining  a  national  floor  value  of  $100  per  acre  (or  its 
equivalent  in  cents  per  ton). 

Option  2  would  adopt  a  rulemaking  requiring  minimum  bids  to  be  set  on  a 
regional  basis  and  to  be  expressed  either  in  dollars  per  acre  or  cents  per 
ton.  The  $100  per  acre  floor  would  be  stricken  from  regulations,  while 
retaining  it  as  a  matter  of  Secretarial  policy  until  a  study  on  the  issue  has 
been  completed  (6  months). 

Option  3  would  maintain  $100  per  acre  as  a  regulatory  national  floor  value, 
with  no  explicit  recognition  of  regional  variations  and  no  provisions  for 
expressing  minimum  bids  In  cents  per  ton. 

Option  4  would  eliminate  minimum  bids  entirely  from  the  regulations  or  as  a 
policy . 

3.  Options  for  a  bid  screening  procedure:  An  issue  of  interest  to  the 
Governors  of  Montana,  Wyoming,  and  New  Mexico  is  a  bid-screen  procedure 
adopted  by  Secretary  Watt  in  July  1983.  The  post-sale  bid  appraisal  process 
averages  the  pre-sale  appraisal  and  all  "serious"  bids  on  a  tract  to  calculate 
an  Average  Evaluation  of  Tract  (AEOT)  value.  This  AEOT  value,  rather  than  the 
BLM's  pre-sale  appraisal  alone,  determines  whether  a  bid  is  accepted  for  those 
tracts  receiving  multiple  bids.  Since  July  1983,  a  screen  has  been  used  that 
deems  "serious"  any  bid  that  is  25  per  cent  or  more  of  the  pre-sale  estimate. 
Concerns  have  been  expressed  that  the  bid  screen  can  allow  acceptance  of  bids 
as  low  as  25  percent  of  the  pre-sale  appraisal,  although  this  is  a 
misperception  of  how  the  bid  screen  rule  works.  It  is  highly  unlikely  that 
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use  of  the  screen  would  even  result  in  acceptance  of  a  bid  less  than  50  per 

cent  of  the  pre-sale  appraisal.  As  a  concept,  the  Department's  screening  rule 

for  coal  lease  sales  is  consistent  with  bid  adequacy  procedures  used  in  Outer 
Continental  Shelf  oil  and  gas  lease  sales. 

The  use  of  a  bid  screening  technique  was  endorsed  by  the  Linowes  Commission 
(Recommendation  V-7).  The  Commission  felt  that  competitive  bids  received  at 
lease  sales  can  constitute  an  important  source  of  information  for  post-sale 
bid  acceptance  and  rejection  decisions.  However,  61  per  cent  of  coal  lease 
tracts  offered  since  1973  received  only  one  bid  (exclusive  of  emergency 
criteria  leasing);  assuming  this  trend  continues,  the  bid  screening  rule  would 
likely  apply  to  a  minority  of  tracts.  Furthermore,  for  those  tracts  with  two 
or  more  competitive  bids,  the  Department  has  in  the  past  received  bonuses  that 
exceeded,  sometimes  by  a  large  amount,  its  own  pre-sale  estimates  of  fair 

market  value. 

In  order  to  counter  a  misperception  of  a  "giveaway",  while  still  utilizing 
market  information  generated  by  the  sale,  a  potential  solution  to  use  a  bid 
screening  technique  but  to  set  an  additional  requirement  that  no  bid  will  be 
accepted  unless  it  lies  above  a  certain  fixed  percentage  of  the  BLM's  pre-sale 
estimate,  regardless  of  the  AEOT  value. 

Option  1*  would  be  to  retain  the  current  25  per  cent  bid  screen  cut-off  as 
adopted  in  1983. 

Option  2  would  be  to  set  a  bid  screen  higher  than  25  percent. 

Option  3  would  be  to  lower  the  bid  screen. 

Option  4  would  be  to  use  a  bid  screen  of  25  percent  of  the  BLM's  pre-sale 
estimate  but  also  to  set  a  bid  acceptance  level  of  no  less  than  75  percent  of 
the  BLM's  pre-sale  estimate. 

PROGRAM  IMPLEMENTATION  ISSUES 

Options  for  Regulations  vs.  Procedures 

Comments  received  during  the  coal  program  review  and  after  publication  of  the 

EIS  Supplement  urged  the  Department  to  propose  regulations  that  would  codify 

the  commitments  made  by  Secretary  Clark  in  response  to  the  Linowes  Commission 
and  OTA  reports. 

Option  1,  derived  from  the  November  5,  1985  letter  from  the  National  Wildlife 
Federation  and  others,  would  be  to  incorporate  into  the  regulations  44  of  the 
proposed  changes  stemming  from  the  recent  coal  program  review.  These 
organizations  feel  that  regulations  are  a  more  effective  way  of  ensuring  that 
the  proposed  changes  would  be  faithfully  implemented.  (See  SID  Appendix  I, 
page  1-22).  You  should  recognize  that  proposing  this  great  a  number  of  new 
regulations  might  significantly  delay  the  restart  of  the  coal  leasing  program, 
as  regulatory  impact  analyses  and  Office  of  Management  and  Budget  review  would 
be  required. 
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Option  2*  would  be  to  limit  any  rulemaking  to  the  coal  program  regulatory 
changes  proposed  in  the  past  2  years,  basically  those  needed  to  implement 
certain  specific  program  proposals  arising  from  the  Linowes  Commission  and  OTA 
reports.  Other  policies  you  adopted  on  the  final  coal  program  would  be 
clearly  stated  and  widely  disseminated  through  a  mechanism  other  than 
regulation,  such  as  incorporation  into  BLM  manuals  and  handbooks. 

Option  3  would  be  to  prepare  an  additional  rulemaking  to  incorporate  only  the 
key  policy  directives  of  your  decisions  regarding  the  following  coal  program 
areas: 

-  Public  participation 

-  Market  analysis 

-  Land  use  planning 

-  Data  adequacy 

-  Sale  procedures 

Options  for  the  Timing  of  Program  Resumption 

If  you  decide  to  adopt  the  Proposed  Action  with  changes  in  various  coal 
program  components,  the  next  question  becomes  how  quickly  to  resume  activities 
that  could  lead  to  regional  coal  lease  sales.  This  question  is  linked  to  your 
choice  from  among  the  options  for  proposing  additional  regulations.  The 
decision  to  direct  BLM  to  prepare  new  resource  management  plans  or  to  propose 
additional  new  rules  might  necessitate  a  delay  in  the  resumption  of  regional 
leasing  additonal  activities.  If  no  new  rules  are  proposed,  or  if  you  choose 
a  program  option  other  than  the  Proposed  Action,  then  the  program  could 
restart  upon  completion  of  the  procedural  guidance  to  field  offices  on  how  to 
carry  out  your  directives  (3-6  months). 

Option  1  is  to  permit  resumption  of  the  initial  steps  of  a  leasing  program 
upon  completion  of  final  agency  procedures  regardless  of  whether  new  rules  are 
being  developed  or  rules  already  proposed  have  been  published  as  final. 

Option  2  would  permit  program  resumption  only  after  all  program  regulations 
are  final,  including  rule  changes  that  might  be  proposed  as  a  result  of  your 
decisions  on  issues  in  this  SID.  This  would  delay  program  resumption  12  to  24 
months,  based  on  past  rulemaking  experience. 

SUMMARY  OF  OPTIONS  FOR  DECISION 

In  summary,  the  major  issue  for  your  decision  is  whether  there  should  be  a 
Federal  coal  leasing  program  and,  if  so,  what  the  key  components  of  such  a 
program  should  be.  You  are  also  asked  the  degree  to  which  this  program  should 
be  embodied  in  regulations  and  the  timing  of  the  resumption  of  full-scale 
leasing  activities.  In  addition,  your  concurrence  is  requested  on  many  other 
coal  program  changes  of  an  administrative,  non-controversial  nature,  and  on 
recommendations  not  to  adopt  a  few  changes  conditionally  endorsed  by  former 
Secretary  William  P.  Clark.  All  options  and  concurrence  items  are  listed  on 
the  attached  decision  sheets. 
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SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 

DECISION  SHEET 
Leasing  Program 

ISSUE:   What  Federal  coal  leasing  program,  if  any,  should  the  Department  have 
in  order  to  provide  for  new  leasing?   (Select  by  initialing  one  of  the 
four  options  listed  below.   You  will  have  the  opportunity  to  review 
the  components  of  the  Proposed  Action  through  the  program  component 
issue  discussions  and  decisions  and  the  table  of  other  program 
components  that  appears  as  the  last  portion  of  these  decision 
sheets.)  See  page  20  of  the  SID  for  discussion  of  this  issue. 

x    Option  1:   The  Proposed  Action. 

Continue  the  existing  program,  as  modified  by  rule, 
procedure,  and  policy  proposals  derived  from  the  Linowes 
Commission  and  OTA  reports  as  indicated  on  the  following 
decision  sheets. 

Option  2:   Leasing  by  Application. 

Offer  Federal  coal  competitively  only  in  response  to 
applications  and  process  the  remaining  preference  right 
lease  applications. 

Option  3:   Preference  Right  and  Emergency  Leasing  Only. 

Offer  Federal  coal  competitively  only  in  emergency 
situations  to  maintain  production  or  avoid  bypass  of 
Federal  coal,  and  process  the  remaining  preference  right 
lease  applications. 

Option  4:   No  New  Federal  Leasing  (No  Action  Alternative). 

No  program  would  be  in  place  to  analyze  the  need  for 
leasing  or  to  respond  to  leasing  applications.  No  Federal 
coal  would  be  offered  at  competitive  sales  or  through 
approval  of  PRLAs,  and  no  new  coal  would  be  leased  in 
exchange  for  existing  leases  or  added  through  lease 
modifications. 


Secretary  of  the  Interior 

FEB  2  1  7906 

Date 
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SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 

DECISION  SHEET 

RMPs  v.  MFP  Amendments 

ISSUE:   Should  the  Department  use  RMPs,  MFP  amendments,  or  a  combination  of 
the  two  as  the  land  use  planning  base  for  Federal  coal  leasing?   See 
page  31  of  the  SID  for  discussion  of  this  issue. 

Option  1:   Any  land  use  plan  meeting  the  requirements  of  BLM  or  Forest 
Service  land  management  planning  regulations  would  be^ 
acceptable  as  the  planning  base  for  further  coal  leasing 
activities. 

x    option  2*:  New  regional  coal  lease  sale  activity  planning  would  be 
initiated  only  in  those  areas  where  RMPs  have  been 
completed.   The  regional  coal  lease  sale  activity  planning 
suspended  during  the  program  review  would  proceed  based  on 
the  land  use  plans  in  effect.   Emergency  leasing,  leasing 
by  application,  and  PRLA  processing  may  proceed  based  on 
MFP  amendments. 

Option  3:   No  regional  leasing  of  any  kind  would  occur  until  RMPs  have 

been  completed.   This  includes  sales  in  those  regions  where 

regional  coal  lease  sale  activity  planning  was  suspended 
during  the  program  review.   Emergency  leasing,  leasing  by 
application,  and  PRLA  processing  may  proceed  based  on  MFP 
amendments. 

Option  4:   No  leasing  of  any  kind  —  i.e.,  no  regional  leasing,  no 

leasing  by  application  and  emergency  leasing,  and  no  PRLA 

processing  would  occur  until  RMPs  are  completed. 


Secretary  of  the  Interior 

FEB  2  1  J986 


Date 


Options  so  marked  on  this  and  the  following  decision  sheets  and  in  the  SID 
identify  the  option  that  was  included  in  the  Proposed  Action  as  defined  in 
the  EIS  Supplement  and  this  SID. 
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SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 

DECISION  SHEET 

Unsuitability  Criteria 

ISSUE:   How  should  the  Department  protect  resources  not  listed  in  the  Code  of 
Federal  Regulations  as  a  part  of  the  Federal  coal  program 
unsuitability  criteria?   (Select  by  initialing;  if  Option  1  is 
selected,  initial  those  suggested  criteria  selected  for  proposed 
rulemaking.)   See  page  36  of  the  SID  for  discussion  of  this  issue. 


Option  1 


Select  any  or  all  of  the  following  six  suggested  additional 
unsuitability  criteria  for  proposed  rulemaking: 


Wetlands. 
Riparian  habitat. 


Sole-source  aquifers. 
Reclaimability. 


Lands  adjacent  to  air  quality  Class  I  Prevention  of 

Significant  Deterioration  (PSD)  areas. 

Federal  lands  contiguous  to  units  of  the  National  Park 

System. 

Option  2*:  Do  not  select  any  new  unsuitability  criteria  for  proposed 
rulemaking;  issue  manual  and  handbook  guidance  to  consider 
the  resource  values  described  in  Section  522(a)(3)  of  SMCRA 
and  defined  at  30  CFR  762.5,  with  special  emphasis  on  those 
values  suggested  as  unsuitability  criteria,  in  the  multiple 
use  analysis  phase  of  land  use  planning.   The  final 
determination  on  reclaimability  will  continue  to  be  made  at 
the  time  of  mine  plan  review. 


1/ 
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Do  not  select  any  new  unsuitability  criteria  for  proposed 
rulemaking;  revise  the  coal  regulations  to  specify  that 
those  items  suggested  as  new  unsuitability  criteria  should 
receive  increased  emphasis  by  the  land  manager  in  the 
multiple  use  analysis  phase  of  land  use  planning  along  with 
those  resources  listed  in  Section  522(a)(3)  of  SMCRA  and 
defined  at  30  CFR  762.5.   The  final  determination  on 
reclaimability  will  continue  to  be  made  at  the  time  of  mine 
plan  review.   Also,  propose  rulemaking  to  strengthen 
consultation  with  Federal  surface  management  agencies 
during  land  use  planning. 


_!/   See  modification  on  DS-3a. 


Secretary  of  the  Interior 

FEB  2  1  1986 

Date 
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SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 

DECISION  SHEET 

Unsuitability  Criteria  (cont'd) 


Modify  the  last  sentence  of  Option  3  to  read: 

Also,  propose  rulemaking  to  strengthen  consultation  with 
affected  Federal  surface  management  agencies  during  land 
use  planning  to  assure  that  the  purposes  and  values  of 
those  agencies  are  considered  and  incorporated  into  land 
use  decisions.   The  rulemaking  shall  emphasize  the 
mitigation  of  impacts  to  lands  administered  by  those 
surface  management  agencies  without  reference  to  their 
contiguity. 


DS-4 


SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 


DECISION  SHEET 


Level  of  Leasing 


ISSUE:   How  will  the  Department  determine  the  need  for  and  pace  of  new  leasing 
in  the  context  of  a  leasing  program?   (A  decision  is  required  only  if 
the  Proposed  Action  is  selected.)   See  page  44  of  the  SID  for 
discussion  of  this  issue. 


x    Option  1*:  Adopt  a  three-tiered  market  analysis 


Option  2:   Adopt  a  three-tiered  market  analysis  with  a  requirement 
that  the  Department  notify,  on  a  fiscal  year  basis, 
Congress  and  the  public  of  the  amount  of  coal  expected  to 
be  offered  for  lease  and  justification  therefore. 


Option  3:   Adopt  a.  single-tiered  market  analysis  (i.e.,  conduct  a 

regional  market  analysis  to  establish  a  leasing  level  for  a 
region  and  use  this  throughout  regional  coal  lease  sale 
activity  planning  and  development  of  a  lease  sale 
schedule) . 


Option  4: 


Do  not  conduct  market  analyses  (i.e.,  the  level  of  leasing 
would  be  determined  solely  by  industry  expressions  of 
leasing  interest). 


Secretary  of  the  Interior 

FEB  2  1  1986 


Date 
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SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 

DECISION  SHEET 
Data  Adequacy 

ISSUE:   How  should  the  Department  assure  data  adequacy  for  making  decisions  in 
the  Federal  coal  leasing  program?   See  page  48  of  the  SID  for 
discussion  of  this  issue. 


Option  1:   Develop  national  and  regional  data  adequacy  standards  and 
guidelines. 


Option  2:   Use  advisory  bodies  (science  advisors,  review  council,  and 

work  groups)  in  lieu  of  data  adequacy  standards. 

_X Option  3*:  Use  both  data  adequacy  standards  and  guidelines  and 

advisory  bodies.   (This  is  a  combination  of  Options  1  and 
2.) 


Option  4:   Allow  the  RCTs  and  their  support  groups  (the  tract 

delineation,  site-specific  analysis,  and  EIS  teams)  and 
land  managers  where  RCTs  are  not  involved  to  determine  data 
adequacy. 


Secretary  of  the  Interior 

FEB  2  1  3986 

Date 
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SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 


DECISION  SHEET 


Rebuttable  Presumption 


ISSUE:   Should  the  Department  accept  the  RCTs'  recommendations  as  rebuttable 
presumptions?   See  page  51  of  the  SID  for  discussion  of  this  issue. 


Option  1*:  All  RCT  recommendations  would  be  considered  rebuttable 
presumptions. 


Option  2:   Treat  RCT  recommendations  as  advice  only,  with  no  specific 
obligation  to  follow  the  recommendations  except  through  the 
exercise  of  Secretarial  discretion  to  do  so. 


X    Option  3:   Leasing  level  and  lease  sale  recommendations  would  be 
considered  rebuttable  presumptions;  any  other 
recommendations  would  be  considered  advisory  only. 


Secretary  of  the  Interior 

Ftfl  2  1  1986 


Date 
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ISSUE 


SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 

DECISION  SHEET 
Negotiated  Sales 


:   Should  the  Secretary  support  the  granting  of  authority  by  Congress  to 
negotiate  the  sale  of  Federal  coal  leases?   (A  decision  is  required  if 
either  the  Proposed  Action,  Leasing  by  Application,  or  Preference 
Right  and  Emergency  Leasing  Only  option  is  adopted.)   See  page  54  of 
the  SID  for  discussion  of  this  issue. 


Option  1:   Support  the  granting  of  negotiation  authority  by  Congress 
and  propose  a  specific  negotiation  method. 


Option  2:   Support  the  granting  of  negotiation  authority  by  Congress 
without  proposing  a  specific  method. 


_X —  Option  3:   Do  not  support  the  granting  of  negotiation  authority. 


Secretary  of  the  Interior 

FtB  2  1  1986 

Date 
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SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 

DECISION  SHEET 
Minimum  Bid 


ISSUE:   What  policy  should  the  Department  adopt  concerning  minimum  bids,  and 
how  should  that  policy  be  implemented?   See  page  57  of  the  SID  for 
discussion  of  this  issue. 

X     Option  1*:  Adopt  rulemaking  requiring  minimum  bids  to  be  set  on  a 

regional  basis  while  retaining  a  regulatory  minimum  of  at 
least  $100  per  acre  or  its  equivalent  in  cents  per  ton. 

Option  2:   Adopt  rulemaking  requiring  minimum  bids  to  be  established 
on  a  regional  basis  and  to  be  expressed  in  either  dollars 
per  acre  or  cents  per  ton,  and  establish  a  policy  floor  for 
the  amount  of  the  minimum  bid  by  Secretarial  order. 


Option  3:   Retain  the  current  regulation  (i.e.,  the  requirement  that 

bonus  bids  must  be  $100  per  acre  or  more  would  be  retained) 


Option  4:   Eliminate  minimum  bids. 


Secretary  of  the  Interior 

FEB  %  1  1986 


Date 
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SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 

DECISION  SHEET 
Bid  Screening  Procedure 

ISSUE:   What  bid  screen  should  the  Department  use  to  qualify  bids  for 

inclusion  in  the  postsale  averaging  process?   See  page  60  of  the  SID 
for  discussion  of  this  issue. 


Option  1:*  Retain  current  procedures  (i.e.,  bids  must  equal  at  least 
25  percent  of  the  presale  estimate). 


Option  2:   Use  a  qualifying  bid  screen  higher  than  25  percent. 

Option  3:   Use  a  qualifying  bid  screen  lower  than  25  percent. 

_X Option  4:   Use  a  qualifying  bid  screen  of  25  percent  but  also  set  a 

bid  acceptance  criterion  of  no  less  than  75  percent  of  the 
presale  estimate. 


Secretary  of  the  Interior 

Ptg  2  l  ?986 

Date 
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SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 


DECISION  SHEET 


Regulations  v.  Procedures 


ISSUE:   Should  the  Department  use  regulations  or  internal  procedures  as  the 
primary  form  of  guidance  for  implementing  the  Federal  coal  leasing 
program?   See  page  63  of  the  SID  and  page  1-22  in  SID  Appendix  I  for 
discussion  of  this  issue. 


Option  1:   Incorporate  44  of  the  proposed  program  changes  stemming 
from  the  coal  program  review  into  the  regulations  as 
suggested  by  the  environmental  groups. 


jj Option  2*:  Make  only  the  rule  changes  that  have  been  published  as 

proposed  rulemaking  and  rulemaking  to  clarify  the  existing 
unsuitability  criteria. 


Option  3:   Incorporate  some  of  the  following  categories  of  program 
changes  into  the  regulations  as  suggested  by  the 
environmental  groups. 


Public  participation. 
Market  analysis. 
Land  use  planning. 
Data  adequacy. 
Sale  procedures. 


Secretary  of  the  Interior 

FEB  2'l  1986 

Date 
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SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 

DECISION  SHEET 
Pace  of  Program  Restart 

ISSUE:   Should  the  Department  await  completion  of  final  rulemaking  before 

restarting  the  Federal  coal  leasing  program  or  should  program  restart 
be  initiated  as  soon  as  final  internal  procedures  are  in  place  but 
prior  to  completion  of  final  rulemaking?   See  page  67  of  the  SID  for 
discussion  of  this  issue. 


Option  1:   Permit  program  restart  upon  completion  of  final  agency 

procedures  regardless  of  whether  new  rulemaking  is  being 
developed. 


Option  2:   Permit  program  restart  only  after  all  program  regulations 
are  final. 


Secretary  of  the  Interior 

FEB  2  1  1986 

Date 
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SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 


DECISION  SHEET 
Other  Program  Components 

ISSUE:   Which  of  the  Bureau's  preliminary  decisions  on  other  program 

components,  listed  in  the  following  table,  should  be  affirmed  by  the 
Secretary?   See  pages  DS-13  through  DS-27  that  follow. 

Option  1*:  Adopt  all  the  Bureau's  preliminary  decisions  without 
exception. 

y     Option  2:   Adopt  all  the  Bureau's  preliminary  decisions  with 
exceptions  as  noted  in  the  following  table. 


Secretary  of  the  Interior 

^  2  1  7986 

Date 


DS-13 


TABLE 

OF 

OTHER  PROGRAM  COMPONENTS 


Proposals  Included  in  the  Proposed  Action 

The  list  that  follows  contains  the  procedural  components  that  are  a  part  of 
the  Proposed  Action  as  analyzed  in  the  EIS  Supplement  and  described  under  the 
description  of  the  Proposed  Action  in  this  SID.   For  most  of  the  components,  a 
reference  is  provided  so  that  additional  information  on  a  component  may  be 
found  in  either  the  SID,  the  EIS  Supplement,  or  other  related  documents. 

Proposals  in  the  list  marked  with  a  double  asterisk  (**)  are  related  to  the 
program  component  issues  discussed  in  this  SID  and  are  part  of  the  Proposed 
Action  as  described  in  the  EIS  Supplement  and  this  SID.   If  options  other  than 
those  that  are  part  of  the  Proposed  Action  are  adopted,  then  the  related 
proposals  in  this  list  must  be  reconsidered. 


DS-14 


Land  Use  Planning 


7. 

** 


Program  Components 

BLM  will  prepare  guidance 

to  clarify  resource  management 

planning  requirements. 

The  four  coal  screens  (coal 
development  potential,  unsuitability 
criteria,  multiple-use  assessment, 
and  surface  owner  consultation)  will 
be  applied  sequentially  except  in 
certain  circumstances,  as  described  in 
Appendix  II,  pg.  II-l. 

BLM  has  evaluated  its  experience 
in  applying  the  unsuitability 
criteria;  BLM  will  issue  rules, 
procedures,  and  guidelines  for 
applying  the  criteria,  as  described 
in  Appendix  III. 

BLM  will  invite  the  public  to 
comment  specifically  on  the  appli- 
cation of  the  unsuitability  criteria 
in  its  request  for  comments  on  the 
draft  RMP/EIS.   BLM  will  make  maps 
and  other  information  supporting  the 
results  of  the  application  of  the 
unsuitability  criteria  available  to 
the  public. 

BLM  will  reinstate  the  threshold 
analysis  concept  in  the  coal 
regulations. 

BLM  will  work  with  other 
agencies  to  refine  the  threshold 
concept  and  issue  guidance  on 
its  application. 

The  BLM  will  prepare  a  summary 
of  the  decisions  made  in  each 
land  use  plan  that  is  being  used 
as  the  basis  for  coal  leasing 
decisions  for  use  by  the  RCT 
and  the  public. 


References 

SID  Appendix  II, 
pg.  11-42. 


SID  Appendix  II, 
pg.  II-l. 


Exceptions 


SID  Appendix  III. 


SID  Appendix  IV. 


SID  Appendix  IV. 


SID  Appendix  II, 

pg.  II-8. 

SID  Appendix  IV. 
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Market  Analysis 


1. 

•Jc-k 


2. 


3. 


4. 


Program  Components 


BLM  will  begin  activity 
planning  with  a  review  of  a 
summary  of  land  use  plans  and 
a  long-range  market  analysis. 

The  coal  expected  to  be  mined 
from  coal  PRLAs  will  be  considered 
in  establishing  leasing  levels. 

The  Department  will  work  with 
the  RCTs  and  the  Advisory  Board 
to  develop  long-range  leasing 
schedules  and  appraisal 
methodologies . 

BLM  will  evaluate  market 

conditions  prior  to  RCT 

sale  schedule  recommendations. 


References 


SID  Appendix  IV. 


SID  Appendix  II, 
pg.  11-116. 


SID  Appendix  II, 
pg.  11-12. 


SID  Appendix  II, 
pg.  11-116. 


Exceptions 


5. 
** 


RCT  recommendations  for,  and 
the  Secretary's  decisions  on, 
leasing  levels  and  sale  schedules 
will  be  based  on  market  conditions 
and  environmental  factors. 


SID  Appendix  II, 
pg.  11-116. 


7. 
** 


8. 


BLM  will  reevaluate  market 
conditions  prior  to  later 
sales  in  phased  sales. 

BLM  will  consider  all  resource 
management  objectives  and 
evaluate  them  against  public 
policy  in  establishing  leasing 
levels. 


SID  Appendix  II, 
pg.  11-116. 


SID  Appendix  II, 
pg.  11-116. 
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Data  Adequacy 


Program  Components 


1.  BLM  will  take  steps  to  improve 
coordination  with  other  Federal 
agencies,  State  and  local 
governments,  and  private 
organizations. 

2.  BLM  will  investigate 
other  data  sources  by: 

-  forming  a  BLM/OSM  working 
group  to  access  OSM  mine 
plan  data; 

-  continuing  to  develop 
comprehensive  automated 
data  bases. 


References 

MOUs 
WO-205  (BLM/FS). 
WO-212  (BLM/GS). 
WO-213  (BLM/BIA). 
Draft  MOU  (BLM/OSM). 

Access  completed; 
data  available. 


Exceptions 


BLM  will  request  OSM  to  assist 
in  data  evaluation. 


Draft  MOU 
( BLM/OSM) . 


6  = 


7. 


The  RCT's  function  will  be 
expanded  to  include  a  review 
of  the  adequacy  of  available 
information  and  the  quality  of 
the  analyses  in  land-use  plans. 

BLM  will  establish  guidance  to 
ensure  that  tract  profiles 
contain  an  assessment  of  data 
adequacy  and  that  this  assessment 
in  the  tract  profiles  is  used  in 
ranking  tracts. 

BLM  will  conduct  needed  drilling 
to  ensure  adequate  data  for 
presale  evaluation  of  each  tract. 

RCTs  will  identify  to  the  Secretary 
tracts  that  were  analyzed  during 
regional  activity  planning  but  are 
not  ready  for  sale  because  coal 
resource  data  are  inadequate  to 
determine  fair  market  value. 


Competitive  Coal 
Leasing  Handbook. 


SID  Appendix  II, 
pg.  11-46. 


SID  Appendix  II, 

pg.  11-91. 

EIS  Appendix  7. 

Competitive  Coal 
Leasing  Handbook. 


Tract  Delineation 


DS-17 


Program  Components 

1.  BLM  will  use  guidelines  and 
procedures  described  in  Appendix  II, 
pg.  11-15,  for  screening 
expressions  of  leasing  interest. 

2.  BLM  will  use  the  definitions  of 
new  mine,  mine  expansion/extension 
and  bypass  tracts  (as  defined  in 
Appendix  II,  pg.  11-23)  to 
distinguish  captive  single-bidder 
tracts  from  potentially  competitive 
tracts.   All  delineated  tracts 
shall  be  classified  and  fully 
described  in  all  coal  leasing 
material  prepared  for  consideration 
by  the  RCTs  and  the  Department. 


References 

SID  Appendix  II, 
pg.  II-15. 


SID  Appendix  II, 
pgs.  11-23  and  27, 


Exceptions 


The  Department  will  continue  to 
offer  a  diversity  in  quantity  and 
quality  of  coal  tracts,  using 
tract  definitions  found  in  SID 
Appendix  II,  pg.  11-23. 

The  tract  delineation  team  will 
have  economic  evaluation  expertise. 


SID  Appendix  II, 
pgs.  11-23  and  27. 


Competitive  Coal 
Leasing  Handbook. 


BLM  will  use  the  factors  affecting 
competition  and  their  procedures 
for  use  in  tract  delineation  and 
selection,  as  identified  in  SID 
Appendix  II,  pg.  11-31. 

BLM  will  consider  and  offer  for 
lease,  where  appropriate, 
alternative  configurations  of  the 
same  parcel  of  land. 


SID  Appendix  II, 
pg.  11-31. 


SID  Appendix  II, 
pg.  11-27. 


RCT/Advisory  Board  Role 


DS-18 


Program  Components 

The  Federal-State  Coal  Advisory 
Board  and  RCT  charters  will 
enhance  the  role  of  the  RCTs  by 
increasing  the  information 
available  to  the  teams, 
particularly  regarding  market 
conditions  and  land  use 
planning;  improving  public 
participation;  and  involving 
State  personnel  in  preparing 
material  for  RCT  consideration. 


References 

SID  Appendix  II, 
pgs.  11-48,  11-116, 
and  II-3. 
EIS,  pg.  85. 


Exceptions 


2.    The  BLM  State  Director  for  the  State 
primarily  involved  will  be  designated 
as  the  RCT  chairman  to  ensure  more 
sensitivity  to  the  concerns  in  the 
region. 


EIS,  pg.  85. 


3. 


The  lead  State  Director  will 
appoint  three  science  advisors 
to  assist  the  RCT  in  reviewing 
data  adequacy. 


SID  Appendix  II, 
pg.  11-38. 


4.  BLM  will  appoint  a  Washington 
Office  representative  to  each 
RCT  as  a  nonvoting  member. 


EIS,  pg.  85. 


5.   BLM  will  encourage  the  RCTs  to 
use  working  groups  that  include 
all  segments  within  the  community. 


SID  Appendix  II, 
pg.  11-36. 


RCTs  will  make  recommendations 
on  long-range  schedules  based  on 
constraints  of  budget  and  data 
needs  and  on  market  conditions  to 
the  Advisory  Board,  which  will  make 
recommendations  to  the  Secretary. 


SID  Appendix  II, 
pg-  48. 


7. 
** 


BLM  will  report  projected 
long-range  coal  market  conditions 
to  the  Advisory  Board. 


SID  Appendix  II, 
pg.  11-116. 


The  Advisory  Board  and  RCTs  will 
review  the  Department's  long-range 
schedule  at  various  points  in 
activity  planning. 


SID  Appendix  II, 
pg.  11-48. 
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RCT/Advisory  Board  Role  (continued) 


Program  Components 

9.  As  a  link  between  land  use  and 
activity  planning,  the  RCTs  will 
use  existing  land  use  plans  as  a 
base  to  identify  issues  to  be 
addressed  and  data  to  be  gathered 
as  part  of  activity  planning. 

10.  RCTs  will  consider  any  threshold 
analysis  performed  during  land  use 
planning  in  its  review  of 
cumulative  effects  of  coal  leasing. 

11.  RCTs  will  consider  a  number  of 
factors  in  developing  sale 
schedule  recommendations  that 
include  phased  sales. 


References 

SID  Appendix  II, 
pg.  II-8. 


Exceptions 


SID  Appendix  IV. 
EIS  Appendix  6. 


SID  Appendix  II, 
pg.  11-116. 


12.  All  RCT  recommendations  will  be 
carefully  documented,  will 
describe  the  factors  considered 
in  reaching  the  recommendation, 
and  will  contain  relevant 
supporting  information. 

13.  The  RCTs  will  identify  one 
leasing  alternative  in  each  regional 
EIS  as  the  proposed  action,  rather 
than  as  the  preferred  alternative, 
to  avoid  the  perception  that  a 
premature  leasing  decision  has 

been  made. 


SID  Appendix  II, 

pg.  11-12. 

SID  Appendix  IV. 


SID  Appendix  IV. 


DS-20 
Public  Participation 
Program  Components  References  Exceptions 

1.  BLM  will  prepare  calendars  to  SID  Appendix  II,      

identify  points  for  public  pg.  II-3 . 

participation  in  regional  activity 
planning. 

2.  BLM  will  solicit  public  comment  SID  Appendix  II,      

at  each  major  decision  point.  pg.  II-3. 

RCTs  will  consider  using 
newsletters  to  keep  the  public 
informed  of  regional  activity 
planning  issues  and  schedules. 

3.  BLM  will  ask  the  public  to  SID  Appendix  IV.      

provide  coal  and  other  resource 

information  at  the  onset  of  land 
use  planning. 

4.  BLM  will  provide  a  minimum  of  SID  Appendix  IV.       

30  days  for  public  review  of  land 

use  planning  or  activity  planning 
documents. 

5.  BLM  will  make  the  land  use  SID  Appendix  IV.      

**   planning  summary  and  the 

long-range  market  analysis  to  be 
used  by  the  RCT  in  the  initial 
meeting  available  for  public 
review  at  least  45  days  before 
the  meeting. 


Appraisal 


DS-21 


Program  Components 

1.    BLM  will  document  and  make  its 
coal  evaluation  methodologies 
available  to  the  public  through 
an  appraisal  handbook  and  will 
continue  to  review  appraisal 
procedures  outlined  in  the  handbook. 


References 

EIS  Appendix  7. 
SID  Appendix  II, 
pg.  11-114. 


Exceptions 


2.    BLM  has  evaluated  its  economic 
evaluation  model,  including  the 
use  of  Monte  Carlo  techniques, 
and  compared  the  Coal  Resource 
Economic  Value  model  against 
similar  models. 


EIS  Appendix  7. 
SID  Appendix  II, 
pg.  11-114. 


BLM  has  eliminated  the  "small 
business"  tax  adjustment  from 
the  appraisal  methodology. 


EIS  Appendix  7. 
SID  Appendix  II, 
pg.  11-114. 


4.    BLM  will  treat  stripping  ratio 
and  production  rate  as  separate 
and  independent  variables  in  the 
appraisal  process. 


EIS  Appendix  7. 
SID  Appendix  II, 
pg.  11-114. 


5.   BLM  will  appraise  captive  tracts 

based  on  their  value  to  the  adjacent 
operation. 


EIS  Appendix  7. 
SID  Appendix  II, 
pg.  11-114. 


6.   BLM  will  specify  qualifications 
for  mineral  appraisal  personnel. 


EIS  Appendix  7. 
SID  Appendix  II, 
pg.  11-114. 


7o 


8o 


The  sale  panel  will  examine 
the  tract  appraisals  after  the 
lease  sales  to  assure  compliance 
with  procedures  and  determine  FMV. 

The  BLM  will  use  industry  bids  in 
decisions  concerning  bid  acceptance/ 
rejection.   This  will  be  used  for 
multiple-bid  tracts  and  for 
establishing  comparison  values 
for  single-bid  tracts. 


SID  Appendix  II, 
pg.  11-86. 
EIS,  pg.  94. 


EIS  Appendix  7. 
SID  Appendix  II, 
pg.   11-114. 


PRLAs 


DS-22 


Program  Components 

1.    BLM  has  prepared  monthly  PRLA 
progress  reports  since 
October  1984. 


References 

Exceptions 

Monthly  coal 

.1/ 

status  reports. 

2.  RCTs  will  receive  copies  of  the 
PRLA  status  reports  and  will 
consider  the  amount  of  PRLA  coal 
reserves  in  making  regional  coal 
leasing  recommendations. 

3.  BLM  will  complete  processing 
PRLAs  within  2  years  of  resumption 
of  processing  (except  those  with 
wilderness  conflicts). 


Coal  PRLA  status 

reports. 

SID  Appendix  II, 

pg.  11-116. 


EIS,  pg.  95, 


1/  Status  reports  to  be  prepared  on  a  quarterly  basis, 
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Sale  Procedures 


Program  Components 


1.  The  Department  will  hold  smaller, 
more  frequent  coal  lease  sales. 

2.  BLM  will  identify  and  pursue 
opportunities  for  the  use  of 
intertract  bidding,  using 
guidelines  like  those  found  in 
Appendix  II,  pg.  11-71,  to  define 
circumstances  in  which  intertract 
bidding  will  be  considered  after 
the  Department  receives  the  advice 
of  the  RCTs  and  the  affected  State 
Governors. 


References 

SID  Appendix  II, 
pg.  11-50. 

SID  Appendix  II, 
pg.  11-71. 


Exceptions 


3. 


4. 


5. 
** 


BLM  will  seek  cooperative  leasing 
opportunities  by  contacting 
private  landowners  to  attract 
interest  in  cooperative  leasing. 

BLM  will  continue  to  use  bonus 
bidding  with  fixed  royalties. 

BLM  will  evaluate,  after  the 
coal  lease  sale  in  which  it  is 
used,  the  impact  of  expressing 
minimum  bids  in  cents-per-ton  and 
allowing  bids  to  be  expressed  in 
that  manner  and  will  consider 
whether  it  should  continue  to  be 
used. 


SID  Appendix  II, 
pg.  11-66. 


SID  Appendix  II, 
pg.  11-54. 

DEIS  Appendix  6, 
pg.  358. 


6.   BLM  will  require  the  presence  on 
the  sale  panel  of  a  Deputy  State 
Director  for  Minerals,  a  WO 
representative,  and  experts  in 
geology,  mining  engineering  and 
mineral  appraisal  who  meet  minimum 
qualifications  and  are  approved 
by  the  Director. 


SID  Appendix  II, 
pg.  11-86. 
EIS,  pg.  93. 
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Administrative  Actions 


Program  Components 

1.  Responsible  BLM  officials  will 
ensure  that  the  security  procedures 
are  reviewed  prior  to  each  lease 
sale,  and  BLM  will  update  its 
guidance  to  its  field  offices  to 
ensure  the  security  of  confidential 
data  prior  to  holding  lease  sales. 

2.  BLM  will  provide  the  necessary 
training  in  advance  of  each  sale 
to  ensure  that  employees  are  aware 
of  security  requirements  and  have 
the  knowledge  necessary  to 
implement  them. 

3.  BLM  will  strengthen  its  economic 
evaluation  capability  and  fully 
integrate  the  expertise  gained 
through  the  MMS  merger. 


References 


BLM  Manual  1273, 


Exceptions 


BLM  Manual  1273, 


EIS  Appendix  7. 


4.  The  Department  will  continue  to 
seek  to  ensure  a  stable,  well-paid 
workforce  with  extensive  regional 
experience. 

5.  BLM  will  centralize  policy 
development  and  guidance  in  a 
Minerals  Policy  Analysis  and 
Program  Coordination  staff 
based  in  Washington,  D.C. 

6.  BLM  will  establish  four  regional 
evaluation  teams  to  conduct  coal 
tract  appraisals. 

7.  BLM  has  requested  the  IG  to 
conduct  periodic  audits  of 
program  activities. 

8.  BLM  will  integrate  oversight 
functions  into  periodic  reviews 
required  by  OMB  Bulletin  A-123. 


Secretarial 
Order  3101. 


IM  No.  84-481. 


Memorandum  of 
April  4,  1984, 
to  IG. 

OMB 

Circular  A-123, 
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Other  Proposals  Not  in  the  Proposed  Action 


The  proposals  below  were  discussed  in  the  final  EIS  Supplement  but  are  not 
included  in  the  Proposed  Action.   They  are  not  included  because  they  are  not 
part  of  the  Federal  coal  leasing  program  or  the  proposal  was  not  sufficiently 
developed  to  be  included  in  the  Proposed  Action. 

Fee  exchanges,  involving  the  exchange  of  title  to  lands  and  any  resources  that 
those  lands  contain,  are  initiated  by  applicants  under  section  206  of  the 
Federal  Land  Policy  and  Management  Act.   Coal  lease  exchanges  must  be 
specifically  authorized  by  statute.   The  coal  leases  acquired  in  exchange  for 
those  given  up  are  part  of  the  Federal  coal  management  program.   Lease 
transfers  (assignments  and  subleases)  are  also  part  of  the  management  program 
but  not  of  the  leasing  program,  since  transfers  deal  with  existing  leases. 

If  no  exceptions  to  these  proposals  are  taken  on  the  decisions  sheets,  it 
shall  constitute  adoption  of  these  proposals. 

Exchanges 


Program  Components 

1.   BLM  will  thoroughly  review  its 
land  exchange  manual  to  ensure 
that  there  are  clear  guide- 
lines on  the  land  and  lease 
exchange  process. 


References 


EIS  Appendix  9. 


Exceptions 


2.   BLM  will  amend  its  existing  land 
exchange  policy  statement  to 
say  specifically  that  environ- 
mental concerns  will  be 
seriously  considered. 


EIS  Appendix  9. 


3.   BLM  will  request  the  Department 

of  Justice  to  review  all  proposed 
fee  title  exchanges  involving 
coal.   The  BLM  has  published 
proposed  rules  describing  the 
procedures  for  this  review. 


EIS  Appendix  9. 


Lease  Transfers 


1.    BLM  will  specify  the  financial 

information  to  be  required  before 
lease  assignments  or  other  transfers 
will  be  approved.   The  types  of 
financial  information  required  will 
be  given  as  guidance,  rather  than  as 
regulation. 


SID  Appendix  II, 
pg.  11-124. 
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Delayed  Bid  Opening 

Program  Components  References  Exceptions 

1.   The  Department  will  keep  knowledge       SID  Appendix  II,      

of  amounts  bid  on  one-bid  tracts         pg.  11-160. 

from  the  evaluation  team  until  the 

team  completes  its  reappraisal  of 

the  one-bid  tracts  using  the  multiple-bid 

tract  results.   This  will  be  done  by 

delaying  the  opening  and  announcement 

of  the  bids  on  one-bid  tracts  until 

after  the  reappraisal  of  these  tracts 

is  complete. 


DS-27 
Proposals  Considered  But  Not  Included  in  the  Proposed  Action 

These  proposals  were  considered  during  the  program  review  but  were  not 
included  as  part  of  the  Proposed  Action.   They  were  rejected  based  on  lack 
of  support  at  this  time  within  the  Department.   If  no  exception  to  these 
proposals  are  taken,  concurrence  on  the  decision  sheet  means  that  these 
proposals  are  not  adopted. 

Experimental  Auction  Techniques 

Program  Components  References  Exceptions 

1.   The  Department  will  consider  SID  Appendix  II,         X  — 

experimentation  with  a  variety  pg.  H-54. 

of  auction  techniques. 

Sharing  of  Drilling  Data 

1.   The  Department  will  require  that         SID  Appendix  II, 
parties  be  given  the  right  to  buy        pg.  11-91. 
into  a  coal  exploration  license 
after  drilling  has  been  completed 
at  some  specified  pro-rata  cost 
plus  a  possible  late  charge. 

Bid  Disclosure  at  Intertract  Sales 

1.   The  Department  will  withhold  SID  Appendix  IV. 

disclosure  of  bids  received  on 
tracts  offered  in  intertract 
sales  that  are  not  leased. 


If     At  this  time,  the  Department  will  not  consider  experimentation  with  a 
variety  of  auction  techniques. 


SECRETARIAL  ISSUE  DOCUMENT 
FEDERAL  COAL  MANAGEMENT  PROGRAM 

ISSUE  DISCUSSION 


SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 

REQUIRED  DECISIONS 

The  Secretarial  decisions  being  requested  involve  whether  to  have  a  Federal 
coal  leasing  program  and,  if  so,  what  framework  it  should  have.   The  program 
for  management  of  existing  leases  would  continue  regardless  of  whether  a 
decision  is  made  to  have  a  Federal  coal  leasing  program.   In  addition,  the 
Secretary  is  being  asked  to  make  decisions  on  significant  components  of  the 
leasing  program  and  certain  program  implementation  issues.   The  Secretary  is 
also  being  asked  to  review  procedural  program  components  if  the  Proposed 
Action  is  selected. 

FORCING  EVENTS 

The  required  decisions  are  an  outgrowth  of  the  Federal  coal  leasing  program 
review  conducted  during  the  last  several  years  in  response  to  public  and 
Congressional  concern  over  the  conduct  of,  and  revisions  made  to,  the  Federal 
coal  leasing  program  that  was  adopted  in  1979.  The  question  of  whether  to 
have  a  program  that  would  consider  new  leasing  and  the  possible  structures  of 
such  a  program  were  addressed  in  the  Federal  Coal  Management  Program  Final 
Environmental  Impact  Statement  Supplement  (EIS  SnnnWntO  whCTk^SplSuea 
this  SID.   The  EIS  Supplement  was  prepared  to  update  the  market  projections 
used  as  a  basis  for  the  1979  EIS  and  program  decision  and  to  review  the 
changes  to  the  program  that  had  been  made  or  proposed  since  1979.   This  EIS 
Supplement  was  filed  with  the  Environmental  Protection  Agency  on  October  4, 
1985.   The  Secretary  may  legally  make  a  decision  in  this  matter  anytime 
following  the  30-day  waiting  period  subsequent  to  the  filing  of  the  final  EIS 
Supplement.   This  Secretarial  Issue  Document  will  serve  as  the  public  Record 
of  Decision  required  by  CEQ  regulations  (40  CFR  1505). 


BACKGROUND 

A  Fragile  Consensus 

The  existing  Federal  coal  management  program  was  established  in  1979  after 
nearly  a  decade  of  restricted  leasing.   The  1979  program  was  designed  to 
accommodate  a  wide  variety  of  concerns  that  had  surfaced  since  1970  regarding 
environmental  protection,  the  need  for  leasing,  and  the  role  of  the  States, 
industry  and  the  public  in  the  Federal  coal  leasing  process.   The  program 
adopted  in  1979  represented  a  fragile  consensus  among  the  various  interested 
parties  at  that  time.   Events  occurring  in  1982  and  1983  unravelled  that 
consensus  and  led  to  the  review  of  the  Federal  coal  leasing  program  that 
culminated  in  the  issues  presented  in  this  document  for  decision. 


Prior  to  1970,  Federal  coal  leasing,  both  competitive  and  noncompetitive 
(preference  right),  was  conducted  largely  in  response  to  industry  requests 
either  for  competitive  sales  or  for  prospecting  permits.   There  was  little 
consideration  given  to  the  total  amount  of  coal  under  lease  or  to  the  need  for 
additional  leasing.  Also,  the  cumulative  environmental  impacts  of  coal 
leasing  were  not  addressed.   In  1970,  a  BLM  study  revealed  that,  while  the_ 
amount  of  Federal  coal  land  placed  under  lease  was  rising  sharply,  production 
from  Federal  leases  was  dropping.   As  a  result  of  the  study,  the  Department 
placed  an  informal  moratorium  on  leasing  in  May  1971.   No  Federal  coal  leases 
or  prospecting  permits  were  issued  between  May  1971  and  February  1973. 

In  February  1973,  the  informal  moratorium  was  replaced  with  a  formal 
moratorium  that  was  to  remain  in  effect  until  the  Department  developed  and 
adopted  a  long-term  Federal  coal  leasing  program.   In  the  interim,  new  leases 
could  be  issued  only  to  maintain  existing  mines  or  to  supply  reserves  for 
production  in  the  near  future.   However,  the  ban  on  issuance  of  new 
prospecting  permits  continued. 

In  May  1974,  the  Department  issued  a  draft  programmatic  EIS  for  a  new  Federal 
coal  leasing  program  entitled  the  Energy  Minerals  Allocation  Recommendation 
System  (EMARS  I).   A  final  programmatic  EIS  was  issued  in  September  1975  and 
contained  a  proposed  action  that  was  modified  from  that  in  the  draft  EIS  and 
was  retitled  the  Energy  Minerals  Activity  Recommendation  System  (EMARS  II). 
The  validity  of  this  final  EIS  was  immediately  challenged  in  U.S.  District 
Court  by  the  Natural  Resources  Defense  Council  (NRDC)  and  others  (NRDC  v. 
Hughes) . 

In  September  1977,  the  U.S.  District  Court  ruled  that  the  1975  EIS  was 
inadequate  and  enjoined  the  Department  from  implementing  the  new  coal  leasing 
program.   However,  a  modified  order  permitted  new  leasing  for  rigidly  defined 
bypass  and  production  maintenance  emergencies  and  specified  hardship  cases. 
The  Court  agreed  with  the  plaintiffs  that  the  final  EIS  did  not  adequately 
describe  the  leasing  program  and  failed  to  consider  a  no  leasing  alternative. 
The  Court  directed  the  Department  to  prepare  a  draft  supplement  to  the  1975 
EIS,  receive  comments  on  the  supplement,  and  prepare  a  new  final  statement. 

Rather  than  merely  correcting  those  deficiencies,  the  Department,  in  1977, 
decided  to  develop  a  new  program  that  represented  the  viewpoints  of  State 
governments,  environmental  groups,  industry,  and  the  public  at  large  and  that 
incorporated  new  legal  requirements  contained  in  the  Federal  Coal  Leasing 
Amendments  Act  of  1976,  the  Federal  Land  Policy  and  Management  Act  of  1976, 
and  the  Surface  Mining  Control  and  Reclamation  Act  of  1977.   After  completion 
of  the  programmatic  EIS  in  1979,  the  Secretary  adopted  the  Federal  coal 
management  program.   Lease  sales  under  this  program  began  in  January  1981. 

In  1981,  the  new  Secretary  ordered  a  review  of  the  program  regulations  to 
eliminate  excessive,  burdensome,  and  counterproductive  rules  and  procedures. 
The  rulemaking  resulting  from  this  review  became  final  in  1982  (see  Table  1-5, 
pages  27-28  in  the  EIS  Supplement).   Among  other  things,  the  rule  revisions 
deleted  provisions  in  the  coal  regulations  that  were  also  found  in  the  land 
use  planning  regulations;  changed  the  method  of  deriving  the  basis  of  analysis 


in  the  regional  EIS  (from  a  single-number  leasing  target  based  on  DOE 
production  goals  to  leasing  level  ranges  based  on  a  variety  of  factors); 
deleted  the  option  to  use  oral  bidding  in  lease  sales;  raised  minimum  bids 
from  $25  to  $100  per  acre;  and  revised  various  elements  of  the  unsuitability 
criteria  and  alluvial  valley  floor  exchange  rules  to  be  consistent  with  the 
District  Court  decision  in  Texaco  Inc .  and  NCA  v.  Andrus. 

In  1983,  the  Department  also  changed  Unsuitability  Criterion  7  so  that  the  use 
of  the  term  "cultural  and  historical  sites"  would  be  consistent  with  the 
definition  in  Office  of  Surface  Mining  rules  that  implement  the  Surface  Mining 
Control  and  Reclamation  Act.   The  revised  rule  requires  that  a  site  be 
considered  unsuitable  for  further  consideration  for  coal  leasing  only  if  it  is 
publicly  owned  and  already  on  the  National  Register  of  Historic  Places;  the 
rule  change  eliminated  from  coverage  by  Criterion  7  sites  on  private  lands  or 
sites  eligible  for,  but  not  listed  on,  the  National  Register. 

Another  change  was  made  immediately  before  the  April  1982  lease  sale  in  the 
Powder  River  Region.   The  lease  sale  procedures  were  changed  from  announcing 
the  Department's  presale  estimates  of  fair  market  value  (FMV)  in  the  sale 
notice  to  use  of  entry  level  bids  that  did  not  necessarily  reflect  the  presale 
estimate  of  FMV.   After  the  sale,  there  were  widespread  allegations  that  the 
Department  had  received  less  than  FMV  for  the  tracts  sold. 

Many  of  these  changes  as  well  as  the  Powder  River  sale  were  the  subject  of 
considerable  controversy.   Environmental  groups  and  State  Governors  who  were 
willing  to  accept  the  Federal  coal  program  as  developed  in  1979,  albeit  with 
reservations,  saw  the  1982-1983  program  changes,  made  over  their  sometimes 
strenuous  objections,  as  an  abrogation  by  the  Department  of  the  1979  consensus 
without  sufficient  justification.   A  lawsuit  (NRDC  v.  Burford)  was  filed  on 
the  1982  rulemaking  alleging,  among  other  things,  that  the  program  revisions 
constituted  a  new  program  and  thus  required  a  new  EIS  rather  than  the 
environmental  assessments  that  were  prepared.   No  court  ruling  has  yet  been 
made  on  this  case.   In  addition,  western  coal  State  Governors  supported 
Congressional  review  of  the  Department's  conduct  of  the  Federal  coal  leasing 
program  on  the  grounds  that  the  Department  was  not  listening  to  their  concerns 
nor  heeding  their  advice  on  the  framework  and  conduct  of  the  program  in  which 
they  had  a  stake. 

The  controversy  surrounding  the  Powder  River  sale  led  to  two  studies  (one  by  a 
House  of  Representatives  committee  and  the  other  by  the  General  Accounting 
Office)  and  to  a  breakdown  in  the  "fragile  consensus."  The  breakdown  of  this 
consensus  resulted  in  the  creation  by  Congress  of  a  special  commission  (the 
Linowes  Commission)  to  study  the  fair  market  value  aspects  of  the  coal  leasing 
program,  a  legislatively  imposed  leasing  moratorium  (which  was  later 
administratively  extended),  and  direction  to  the  Office  of  Technology 
Assessment  (OTA)  to  assess  the  program's  capability  for  leasing  in  an 
environmentally  acceptable  manner.   See  History  of  Coal  Program  Reviews 
section  of  this  SID. 

Overview  of  Federal  Coal  Leasing  Procedures 

Federal  coal  is  leased  through  a  process  of  land  use  planning  followed  by 
regional  leasing,  leasing  by  application,  or  preference  right  leasing.   In 
land  use  planning,  Federal  coal  lands  having  development  potential  are  arrayed 


with  other  competing  resource  uses.   If  the  significant  adverse  effects  of 
coal  mining  cannot  be  sufficiently  mitigated,  these  lands  are  dropped  from 
further  consideration  for  leasing.   All  other  Federal  coal  lands  are 
considered  in  one  of  several  management  alternatives  in  a  draft  land  use 
plan.   Following  a  public  comment  period,  the  draft  land  use  plan  is  revised, 
as  necessary,  and  a  final  land  use  plan  is  adopted.   This  plan  specifically 
identifies  Federal  coal  lands  which  will  be  available  for  further 
consideration  for  leasing  during  coal  activity  planning. 

Regional  leasing  is  used  in  areas  designated  as  Federal  coal  production 
regions.   During  regional  coal  lease  sale  activity  planning,  a  regional 
leasing  level  is  established  and  specific  coal  tracts  are  delineated,  ranked, 
and  selected  for  study  in  a  regional  coal  lease  sale  EIS.   This  document 
analyzes  the  local,  regional,  and  national  impacts  of  leasing  and  subsequent 
mining  of  different  combinations  of  lease  tracts.   After  a  final  regional  coal 
lease  sale  EIS  is  completed,  the  Secretary  of  the  Interior  decides  which  coal 
tracts  to  offer  and  a  schedule  for  a  lease  sale.   The  leasing  studies  in  each 
region  are  guided  by  a  regional  coal  team  (RCT)  made  up  of  BLM  representatives 
and  Governors  of  the  States  in  the  region.   The  RCT  makes  recommendations  to 
the  Secretary  on  regional  leasing  levels  and  final  lease  sale  decisions. 

Federal  coal  leases  are  sold  competitively  using  a  fixed  royalty-variable  cash 
bonus  bidding  system.   Lease  sales  begin  with  an  announcement  of  the  tracts  to 
be  offered  and  a  sale  date.   Tracts  are  offered  through  sealed  bidding  only. 
High  bidders  whose  bids  represent  fair  market  value,  as  determined  by  the 
Bureau  of  Land  Management  through  presale  appraisals  and  postsale  bid 
evaluation,  are  awarded  leases. 

Leasing  by  application  is  a  form  of  coal  activity  planning  that  is  most 
commonly  used  outside  designated  Federal  coal  production  regions.   It  is  also 
used  within  designated  Federal  coal  production  regions  for  leasing 
emergency /bypass  tracts.   Under  leasing  by  application,  the  Bureau  of  Land 
Management  (BLM)  considers  competitive  offering  of  specific  tracts  of  Federal 
coal  lands  for  lease  in  response  to  applications  from  industry.   Leasing  by 
application  requires  the  existence  or  completion  of  an  appropriate  land  use 
plan  or  land  use  analysis  to  determine  if  the  coal  resource  under  application 
is  suitable  for  further  consideration  for  leasing.   An  environmental  analysis 
is  prepared  and  a  public  hearing  is  held  on  the  proposal.   The  BLM  State 
Director  then  decides  whether  to  offer  the  tract  for  lease  sale  and,  if  yes, 
announces  a  sale  date.   The  lease  sale  procedures  are  similar  to  those  for 
regional  coal  lease  sale  activity  planning. 

Preference  right  leasing  involves  the  issuance  of  a  noncompetitive  coal  lease 
where  an  applicant  has  demonstrated  the  discovery  of  commercial  quantities  of 
coal  under  the  terms  of  a  coal  prospecting  permit.   This  type  of  leasing  was 
abolished  by  the  Federal  Coal  Leasing  Amendments  Act  of  1976  (FCLAA),  except 
that  the  BLM  is  required  to  process  all  valid,  outstanding  applications  as  of 
the  date  of  the  act.   As  of  the  date  of  enactment  of  the  FCLAA,  there  were  184 
coal  PRLAs  pending.   Because  of  issuance  of  leases,  relinquishments  by  the 
applicants  or  rejection  of  applications,  the  number  has  been  reduced  to  113 
(as  of  December  1,  1985). 


Short  History  of  Federal  Coal  Leasing  and  Production 

Since  July  1979,  when  the  existing  program  was  established,  the  Department  has 
sold  98  Federal  coal  leases  covering  116,771  acres  of  land  containing  an 
estimated  2.52  billion  tons  of  recoverable  coal  reserves.   Regional  lease 
sales  have  been  held  in  all  existing  regions  except  the  San  Juan  River  Region 
(see  Table  1).   Leasing  by  application  sales  have  been  held  in  10  States  (see 
Table  2).   In  contrast,  the  Department  issued  31  leases  covering  61,180  acres 
and  1.15  billion  tons  of  recoverable  coal  reserves  between  19  71  and  July  1979. 

As  of  September  30,  1985,  there  were  a  total  of  619  Federal  coal  leases  in 
existence  covering  919,238  acres  and  containing  an  estimated  17  to  18  billion 
tons  of  recoverable  coal  reserves. 

In  Fiscal  Year  1985,  162.2  million  tons  of  coal  were  produced  from  127  Federal 
coal  leases  (see  Table  3).   This  represents  an  increase  of  56  percent  over 
production  in  Fiscal  Year  1984,  the  largest  one-year  increase  in  annual 
production  since  the  Department  began  compiling  such  statistics. 


TABLE  1 

LEASES  SOLD  IN  ALL  REGIONAL  SALES 
(January  1981  through  July  1985) 


Regions 


Date  of 
Sale 


No.  of 

Tracts 


Acres 


Total 

Recoverable 

Reserves 

(millions 
of  tons) 


Total  High 
Bonus  Bids 


Fort  Union    9/83 


6,421 


82.6 


$706,310 


Green  River- 

1/81 

6 

11,283 

87.9 

1,730,277 

Hams  Fork 

4/81 

2 

5,572 

64.4 

9,013,430 

10/81 

1 

5,974 

62.7 

1,792,227 

4/82 

2 

4.262 

112.4 

23.164.125 

Total- 

11 

27,091 

327.4 

$35,700,060 

Powder  River 

4/82 

102 

16,554 

1,089.6 

43,484,434 

10/82 

2 

5,176 

471.6 

23.689.632 

Total-- 

. 

12 

21,730 

1,561.2 

67,179,066 

Southern 

6/81 

6 

5,040 

24.3 

180,537 

Appalachian 

12/81 

4 

3,629 

7.3 

623,605 

9/82 

3 

1.520 

1.1 

247.114 

Total- 

13 

10,189 

32.6 

1,051,256 

Uinta- 

7/81 

5 

10,854 

79.7 

14,200,410 

Southwestern 

2/82 

1 

160 

2.3 

158,400 

Utah 

5/82 

1 

640 

7.5 

5,216,000 

2/84 

1 

4.999 

36.7 

9.542.041 

Total- 

8 

16,653 

126.2 

29,116,851 

Total  All  Regions 

46 

82,084 

2,130.0 

$133,753,543 

SOURCE:  BLM  Automated  Coal  Lease  Data  System. 

NOTE:   Data  may  not  add  up  to  totals  shown  due  to  independent  rounding. 

^Leases  have  not  been  issued  as  of  July  1,  1985. 

2Total  includes  five  Montana  leases  that  a  District  Court  order  declared 

void.   The  Department  of  the  Interior  has  petitioned  the  court  for 

reconsideration. 


TABLE  2 

LEASES  SOLD  IN  ALL  LEASE-BY-APPLICATION  SALES 
(January  1979  through  September  1985) 


No.  of 

Acres 

Total 

Recoverable 

Total  High 

State 

Tracts 

Reserves* 

Bonus  Bids 

Alabama 

5 

1,970 

2.01 

$  158,025.00 

Colorado 

13 

5,317 

35 

94 

330,542 

20 

Kentucky 

4 

3,402 

7 

43 

318,630 

00 

Montana 

4 

1,428 

46 

20 

35,700 

00 

New  Mexico 

2 

4,016 

76 

28 

118,592 

00 

North  Dakota 

5 

2,528 

24 

56 

113,500 

00 

Oklahoma 

5 

1,688 

3 

81 

227,186 

50 

Utah 

7 

4,351 

47 

62 

4,011,277 

00 

Virginia 

I 

251 

0 

30 

27,610 

00 

Wyoming 

_6 

52 

9.736 
34,687 

144.98 

1.852.228. 

00 

Total  all  States 

389. 

13 

$  7,193,290.70 

Source:   BLM  Automated  Coal  Lease  Data  System. 
*Million  tons 


TABLE  3 

FEDERAL  COAL  PRODUCTION,  PRODUCTION  VALUE  AND  ROYALTY  VALUE 

FY  1973  TO  1985 


Coal 

Production 

Royalty 

Production 

Value 

Value 

Fiscal  Year 

(Thousand  Tons) 

(Thousand  Dollars)  , 

(Thousand  Dollars) 

1973 

14,033 

$   65,548 

$  2,199 

1974 

20,631 

106,536 

3,374 

1975 

26,897 

168,727 

4,857 

1976 

33,387 

268,056 

6,424 

1977 

50,355 

433,600 

9,853 

1978 

58,787 

550,864 

12,372 

1979 

59,141 

699,234 

16,119 

1980 

71,958 

862,817 

24,569 

1981 

94,645 

1,198,764 

40,280 

1982 

104,430 

1,546,322 

61,062 

1983 

105,449 

1,550,462 

56,667 

1984 

104,150 

1,401,488 

57,797 

1985 

162,189 

2,374,138 

104,597 

SOURCE:  U.S.  Department  of  the  Interior,  Geological  Survey,  Federal  and 
Indian  Lands  Coal,  Phosphate,  Potash,  Sodium,  and  other  Mineral  Production, 
Royalty  Income,  and  Related  Statistics,  June  1981  for  data  for  FY  1973-1975. 
Data  for  succeeding  Fiscal  Years  is  from  Minerals  Management  Service,  Royalty 
Management  Office.  1985  estimated  in  part. 


History  of  Coal  Program  Reviews 

Under  the  Federal  coal  leasing  program,  the  Department  has  held  regional  coal 
lease  sales  in  four  Western  regions  and  one  Eastern  subregion  (see  Table  1  in 
this  SID).   The  Powder  River  regional  coal  lease  sale  (held  in  April  1982)  was 
the  most  controversial,  resulting  in  allegations  that  the  Department  did  not 
receive,  as  required  by  the  Federal  Coal  Leasing  Amendments  Act,  fair  market 
value  for  the  tracts  leased. 

An  April  1983  report  by  the  House  Appropriations  Committee  staff  alleged  that 
the  Department  received  $60  million  less  than  fair  market  value  in  the  sale. 
The  General  Accounting  Office  in  a  May  1983  report  (Analysis  of  the  Powder 
River  Basin  Federal  Coal  Lease  Sale:   Economic  Valuation  Improvements  and 
Legislative  Changes  Needed)  criticized  the  Department's  appraisal  and  sale 
procedures  and  concluded  that  the  Department  received  $100  million  less  than 
fair  market  value  in  the  sale. 

After  a  series  of  Congressional  hearings  on  the  sale  and  the  Department's  fair 
market  value  policies  and  procedures,  Congress,  in  July  1983,  ordered  the 
Department  to  establish  the  Commission  on  Fair  Market  Value  Policy  for  Federal 
Coal  Leasing  (hereinafter  the  Linowes  Commission).   The  Congressional  mandate 
also  imposed  a  moratorium  on  all  leasing  (except  emergency  leasing)  until  90 
days  after  the  Linowes  Commission  published  its  report.   The  Commission's 
report,  issued  in  February  1984,  covered  six  subjects  (listed  below)  and 
contained  36  recommendations  and  three  judgments. 

Leasing  levels. 

-  Tract  selection  (identification  for  study). 

-  Lease  sale  procedures. 

-  Appraisal  methods. 

-  Key  statutory  and  related  factors. 
Organization  and  management. 

In  its  response,  the  Department  agreed  to  further  review  and  analyze  35  of  the 
Commission  s  36  recommendations  and  outlined  numerous  specific  proposals  for 
implementing  each  of  the  35  recommendations.   These  are  found  in  Review  of 
Federal  Coal  Leasing,  March  19,  1984. 

In  September  1983,  Congress  also  directed  the  Office  of  Technology  Assessment 
(OTA)  to  study  whether  the  Department's  leasing  program  was  compatible  with 
environmental  goals.   The  OTA  report  (Environmental  Protection  in  the  Federal 
Coal  Leasing  Program),  issued  in  May  1984,  contained  ten  options  for  treating 
environmental  concerns. 

Lower  but  steady  leasing  rates. 

-  Decentralized  decisionmaking  authority. 
Improved  effectiveness  of  public  participation. 

-  Completion  of  resource  management  plans. 
Improved  data  base. 

-  Guidelines  and  standards  for  adequacy  of  presale  data. 

-  Workable  threshold  concept  for  cumulative  analysis. 

-  Policies  and  procedures  for  exchanges  of  environmentally  sensitive 
tracts. 
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-  Policies  and  procedures  for  leasing  on  split  estate  and 
checkerboard  lands. 

-  Uniform  procedures  for  environmental  evaluation  of  preference  right 
lease  applications  (PRLAs). 

The  Department's  response  (Review  of  Planning  Considerations  in  Federal  Coal 
Leasing,  July  9,  1984)  contained  numerous  proposals  addressing  these 
environmental  issues. 

Status  of  BLM  Implementation  Efforts 

The  proposed  program  revisions  developed  in  response  to  the  Linowes  Commission 
and  OTA  reports  were  specifically  addressed  in  two  environmental  assessments 
(EAs)  prior  to  completion  of  the  EIS  Supplement.   These  EAs  (Appendix  10  in 
the  EIS  Supplement)  indicated  that  no  significant  impacts  to  the  human 
environment  would  be  expected  if  these  proposals  were  implemented.   Findings 
of  No  Significant  Impacts  were  signed  for  the  OTA-related  and  Linowes -related 
proposals  on  January  5,  1985,  and  September  19,  1985,  respectively. 

During  the  period  of  the  program  review  following  the  Linowes  Commission  and 
OTA  reports,  the  Department  also  reviewed  the  1979  programmatic  EIS  and 
decided  that  the  economic  projections  and  assumptions  that  formed  a  basis  for 
the  1979  program  decision  had  changed  in  the  5  years  following  the  decision. 
There  was  also  a  perception  that,  because  of  the  number  of  changes  in  the 
rules  and  procedures  of  the  program  that  had  been  made  since  1979  or  were 
being  proposed  during  the  program  review,  the  program  itself  had  changed.  As 
a  result,  the  Department  decided  to  supplement  the  1979  programmatic  EIS, 
including  updating  the  production  forecasts. 

The  draft  EIS  Supplement  was  released  in  February  1985  for  a  60-day  public 
review  and  comment  period.   This  was  extended  for  an  additional  30  days  (until 
May  9,  1985).   The  final  EIS  Supplement  addressed  comments  raised  in  the 
hearings  and  written  comments  submitted  by  members  of  the  public,  State 
governments,  and  other  Federal  agencies. 

In  addition,  most  proposed  program  revisions  developed  in  response  to  the  OTA 
and  Linowes  Commission  reports  were  distributed  for  public  comment.   The 
Department  mailed  staff  drafts  of  the  new  procedures  to,  and  held  numerous 
meetings  with,  the  groups  having  a  special  interest  in  the  coal  program  (see 
Table  4).   The  public  was  also  invited  to  participate  in  the  scoping  process 
for  the  EIS  Supplement  (including  scoping  meetings  in  several  cities)  and  in 
commenting  on  the  draft  EIS  Supplement  that  included,  as  an  appendix,  the 
staff  drafts  of  these  proposals. 

The  proposed  program  revisions,  including  some  administrative  revisions  that 

have  already  been  implemented,  are  included  in  the  description  of  the  Proposed 

Action  in  the  EIS  Supplement  and  are  presented  in  this  SID  for  Secretarial 
decision  or  concurrence. 

Comments  on  the  final  EIS  were  also  received  and  those  letters  are  contained 
in  Appendix  I  of  this  SID.  The  comments  related  to  leasing  are  addressed  in 
the  relevant  sections  of  this  document.   While  the  Linowes  and  OTA  reports, 
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the  coal  program  review  and  the  EIS  Supplement  all  focused  on  the  leasing 
component  of  the  coal  management  program,  this  does  not  mean  that  there  are  no 
issues  related  to  lease  management  and  operation  components  of  the  program. 
However,  any  attempt  to  address  all  issues  at  once,  as  the  National  Wildlife 
Federation  (NWF)  suggested  in  its  letter  of  November  5,  1985,  would  enormously 
and  unnecessarily  complicate  the  decision  process.   For  this  reason,  the  SID 
contains  no  discussion  of  lease  management  and  operation  components  of  the 
Federal  coal  management  program,  such  as  implementation  of  section  3  of  FCLAA 
and  the  formation  of  logical  mining  units. 

The  NWF  also  suggested  that  the  Department  seek  additional  public  comment  on 
its  process  to  ensure  receipt  of  fair  market  value.   The  Proposed  Action 
contains  such  a  process  and  has  received  numerous  public  comments  on  its 
components.   The  details  of  the  actual  appraisal  procedure  were  put  out  for 
public  comment  in  the  Guide  to  Federal  Coal  Property  Appraisal.   Therefore, 
the  comment  by  NWF,  in  its  November  letter,  that  more  public  comment  is 
necessary  is  unfounded.   The  Department  is  confident  that  all  interested 
segments  of  the  public  have  had  ample  opportunity  to  review  and  comment  on  all 
aspects  of  this  process. 

The  NWF  also  focused  on  one  specific  element  of  this  process  —  i.e., 
submission  of  financial  data  with  requests  for  approval  of  lease  assignments 
in  order  to  provide  comparable  sales  information.   This  requirement  has  been 
in  the  regulations  (43  CFR  3453.2-2(f))  since  July  1979  and  an  October  17, 
1985,  rule  amendment  reinstated  the  specific  authority  to  disapprove  the 
assignment  for  failure  to  provide  this  information. 
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TABLE  4 

Public  Involvement  in  the  Coal  Program  Review 

1984-1985 


June  1984 

July  23-24,  1984 

Sept.-  Oct.  1984 

October  31,  1984 

November  5,  1984 

November  15,  1984 

Nov.  -  Dec.  1984 


Dec.  6-7,  1984 

January  8,  1985 

February  8,  1985 
March  1985 


May  9,  1985 


Initial  staff  drafts  of  Linowes -related  proposals 
mailed  to  interest  groups. 

Three  public  meetings  held  in  Denver  on 
Linowes -related  proposals. 

Five  EIS  scoping  meetings;  held  in  Denver,  Colorado; 
Washington,  D.C.,  Salt  Lake  City,  Utah;  Billings, 
Montana;  and  Santa  Fe,  New  Mexico. 

Six  Linowes -related  proposals  printed  in  the  Federal 
Register  for  review  and  comment . 

Proposed  Linowes-related  rulemaking  published  in  the 
Federal  Register  for  review  and  comment . 

Initial  staff  drafts  of  OTA-related  proposals  mailed. 

Six  public  meetings  on  the  unsuitability  criteria 
review;  held  in  Salt  Lake  City,  Utah;  Cheyenne, 
Wyoming;  Billings,  Montana;  Bismarck,  North  Dakota; 
Denver,  Colorado;  and  Albuquerque,  New  Mexico. 

Three  public  meetings  held  in  Denver  on  Linowes  and 
OTA-related  proposals. 

Public  meeting  on  the  proposals  held  in  Washington, 
D.C. 

Draft  EIS  Supplement  published  for  review  and  comment. 

Six  public  hearings  on  the  draft  EIS  Supplement;  held 
in  Billings,  Montana;  Salt  Lake  City,  Utah; 
Albuquerque,  New  Mexico;  Bismarck,  North  Dakota; 
Denver,  Colorado;  and  Washington,  D.C. 

End  of  90-day  public  comment  period  on  draft  EIS 
Supplement. 


October  4,  1985    Final  EIS  Supplement  published, 


Oct.  13  - 

Nov.  12,  1985 


Thirty-day  "cooling-of f"  period  during  which  comments 
on  the  final  EIS  Supplement  were  received. 
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Summary  of  Impact  Analysis 

The  EIS  Supplement  analyzed  four  alternatives  (the  Proposed  Action,  Leasing  by 
Application,  Preference  Right  and  Emergency  Leasing  Only,  and  No  New  Leasing), 
using  low,  medium  and  high  production  forecasts  for  three  years  (1990,  1995, 
and  2000).   Because  the  coal  production  estimates  are  the  same  for  the 
Proposed  Action  and  the  Leasing  by  Application  alternatives,  the  EIS 
Supplement  assumed  the  potential  impacts  to  be  the  same  for  both  alternatives 
and  did  not  present  potential  impacts  for  the  Leasing  by  Application 
alternative  separately.   The  potential  impacts  on  socioeconomics, 
transportation,  air,  soils  and  vegetation,  agriculture,  wildlife,  wilderness, 
recreation,  cultural,  paleontologic,  water,  and  other  resources  were  described 
in  Chapter  4  of  the  EIS  Supplement  along  with  a  discussion  of  Native  American 
issues. 

The  comparative  analysis  in  Chapter  5  of  the  EIS  Supplement  presented  the 
unavoidable  adverse  impacts  expected  by  year,  production  forecast,  and 
alternative,  for  six  factors  —  socioeconomics,  health  and  safety,  air  quality 
(total  suspended  particulates),  soils  and  vegetation  (acres  disturbed),  coal 
extraction,  and  water  use  —  for  four  regions.   (This  analysis  was  not 
presented  for  the  Fort  Union  Region  or  the  Alabama  Subregion  because  the  coal 
production  estimates  for  all  alternatives  were  the  same  in  these  two  regions, 
so  that  no  differences  in  impacts  among  alternatives  would  be  expected.)   See 
Tables  5-1  (Comparative  Analysis)  and  5-2  (Percent  Change  from  No  New  Federal 
Leasing)  in  the  EIS  Supplement. 

In  general,  increases  in  impacts  would  be  expected  over  the  1990-1995-2000 
period  regardless  of  which  alternative  is  selected,  but  the  level  of  increase 
varies  by  alternative  and  region.   This  difference  is  shown  in  percentage  form 
in  Table  5-2  of  the  EIS  Supplement.   Slight  variations  and  exceptions  can  be 
found  in  individual  regions  and  resources.   For  example,  in  the  Green 
River-Hams  Fork  Region,  population  is  expected  to  steadily  decrease  over  the 
ten-year  period  in  each  alternative  under  the  low  and  medium  production  levels 
but  increase  under  the  high  production  level.   In  the  same  region,  air  quality 
(i.e.,  total  suspended  particulates  —  TSP)  would  decrease  in  the  Wyoming 
portion  of  the  region  in  all  three  alternatives  in  the  low  and  medium 
production  levels  but  worsen  (TSP  would  increase)  in  Colorado  in  the  No  New 
Leasing  and  the  Preference  Right  and  Emergency  Leasing  Only  alternatives  under 
the  high  production  forecast. 

Table  5-1  shows  (and  Table  5-2  illustrates  more  clearly)  that,  compared  to  no 
new  leasing,  the  leasing  alternatives  would  generally  lead  to  lesser  impacts 
in  the  Powder  River  Region  (except  air  quality  in  Wyoming  in  the  high 
production  level  by  2000),  lesser  impacts  in  the  Green  River-Hams  Fork  Region 
(except  acres  disturbed  and  air  quality  in  Wyoming),  greater  impacts  in  the 
Uinta-Southwestern  Utah  Region  in  all  levels,  and  lesser  impacts  in  the  San 
Juan  River  Region. 

In  most  cases,  the  changes  in  impacts  from  one  alternative  to  another  are 
attributable  to  interregional  and  intraregional  shifts  in  production  (and 
therefore  in  impacts).   The  analysis  notes  that  these  shifts  would  be  greater 
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than  proportional  for  employment,  population,  and  some  other  resources  because 
of  (1)  shifts  from  underground  to  surface  mining,  (2)  increased  severance 
taxes  (for  shifts  from  Colorado  to  Wyoming),  and  (3)  changes  in  air  quality 
mainly  from  Colorado  to  Wyoming.   It  is  also  likely  that  areas  dependent  on 
coal  mining  on  Federal  lands  would  be  impacted  by  the  No  New  Leasing 
alternative;  thus,  the  No  New  Leasing  alternative  could  require  such 
communities  to  change  their  economic  base  as  production  from  existing  leases 
decreases  and  operators  are  unable  to  acquire  additional  leases  to  continue 
mining. 

Because  the  impacts  differ  so  widely  by  region  and  by  production  level,  no 
single  environmentally  preferred  alternative  can  be  identified  for  the  Nation 
as  a  whole. 

In  addition,  Chapter  4  of  the  EIS  Supplement  addressed  the  concerns  that 
Indian  tribes  have  with  the  coal  leasing  program.   Indian  tribes,  like  other 
interest  groups,  must  be  able  to  participate  effectively  at  key  decision 
points.   It  is  recognized  that  tribal  involvement  in  the  Federal  coal  leasing 
program  will  and  should  vary  depending  on  the  closeness  to  leasing  areas,  the 
impacts  of  expected  development,  and  a  tribe's  willingness  to  become  involved. 

Thus  far  in  the  program,  Indian  tribes  feel  that  consultation  has  been 
inconsistent  and  inadequate  during  land  use  planning  and  has  tended  more 
toward  "mollification"  than  toward  "consultation"  during  regional  coal  lease 
sale  activity  planning.   Similarly,  the  tribes  do  not  believe  that  they  have 
been  given  adequate  information  to  support  effective  participation  in  RCT 
recommendations  on  leasing  levels  and  lease  sale  schedules. 

Additional  tribal  concern  stems  from  their  potentially  unique  vulnerabilities 
to  the  impacts  of  sudden  regional  industrialization.   Public  services  and 
facilities  on  the  reservations  could  be  severely  strained  as  a  result  of 
development.   Law  enforcement  problems  also  could  be  exacerbated  as  a  result 
of  jurisdictional  anomalies.   The  special  social  and  cultural  fabric  of  the 
tribes  could  be  permanently  damaged. 

In  addition,  tribal  governments  may  lack  the  fiscal  resources  to  mitigate  the 
adverse  impacts  of  development.   Thus,  a  concern  of  all  tribes  is  the 
disparity  between  the  tribes  on  the  one  hand  and  State  and  off-reservation 
local  governments  on  the  other  relating  to  the  availability  of  revenues  to 
mitigate  the  adverse  impacts  of  coal  development.   Tribes  generally  do  not 
receive  a  share  of  Federal  bonuses,  rentals,  or  royalties;  cannot  collect 
severance,  gross  proceeds,  or  any  other  taxes  from  off-reservation  mines;  and 
have  virtually  no  independent  tax  base. 

In  addition,  Indian  tribes  cannot  expect  to  fully  participate  in  the  benefits 
of  development.   Historically,  absent  special  measures,  Tribal  members  have 
not  always  benefited  from  employment  and  other  economic  opportunities  by 
off-reservation  mines,  powerplants,  and  industrial  development.   Thus, 
regional  development  has  the  potential  for  net  long-term  major  adverse 
consequences  to  the  tribes. 
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Tribes  generally  request  that  adequate  consideration  be  given  to  the  cultural, 
social  and  economic  effects  on  them,  the  reservation  communities,  and  the 
means  to  mitigate  such  effects.   At  a  minimum,  the  tribes  believe  it  necessary 
to  require  mitigating  conditions  in  the  lease  as  stringent  as  those  required 
for  local  community  and  municipal  impacts. 

In  order  to  determine  what  mitigation  actions  would  be  needed  for  particular 
tribal  lands,  a  review  of  the  trust  obligations  of  the  Federal  Government  to 
that  tribe  should  take  place  by  reviewing  relevant  treaties,  agreements, 
statutes,  Executive  Orders,  and  other  pertinent  documents.   The  tribes  feel 
that,  to  assure  appropriate  mitigation,  it  is  important  to  incorporate 
Indian-related  mitigation  requirements  in  coal  leases.  Waiting  to  address 
these  impacts  at  the  permitting  stage  would  not  necessarily  be  sufficient  and 
perhaps  not  enforceable. 

The  Need  for  a  Federal  Coal  Leasing  Program 

Decisions  on  the  type  of  Federal  coal  leasing  program  to  implement  should 
reflect  judgments  about  the  nature  and  extent  of  additional  Federal  coal 
reserves  that  may  be  worthwhile  to  make  available  for  development  in  coming 
years.   If  there  is  little  likelihood  that  the  development  of  currently 
unleased  Federal  coal  reserves  would  be  of  economic  or  environmental  benefit 
in  the  next  decade,  then  an  administratively  simple  system  capable  of  leasing 
relatively  little  additional  coal  would  be  appropriate.   On  the  other  hand,  if 
it  is  possible  for  future  economic  and  environmental  conditions  to  make  the 
development  of  significant  amounts  of  unleased  Federal  coal  worthwhile,  then  a 
program  capable  of  the  planning  and  consultation  needed  to  support  significant 
levels  of  leasing  is  needed. 

This  section  summarizes  some  of  the  information  developed  in  recent  years  that 
is  useful  in  making  judgments  concerning  the  nature  and  extent  of  unleased 
Federal  coal  reserves  that  may  be  worth  leasing.   Four  factors  are  addressed: 

1.  The  role  of  federally  owned  coal  in  the  U.S.  economy; 

2.  The  various  possible  relationships  between  future  demand  for  coal, 
existing  production  capacity,  and  leased  reserves  and  sources  of  additional 
production; 

3.  The  processes  by  which  coal  reserves  are  brought  into  production;  and 

4.  The  potential  effects  on  the  productivity  of  the  economy  of  not  allowing 
future  leasing  of  Federal  coal. 

The  Role  of  Federal  Coal 

In  the  decade  following  the  1973  oil  embargo,  the  role  of  coal  production  in 
the  U.S.  energy  supply  grew  from  18  percent  to  22  percent.   During  this 
period,  there  was  a  five-fold  increase  in  Federal  coal  production.   About  60 
percent  of  the  vast  coal  reserves  in  the  Western  States  is  federally  owned. 
This  Federal  coal  is  intermingled  with  State  and  privately  owned  coal,  making 
even  more  of  U.S.  coal  reserves  difficult  to  develop  without  Federal  coal. 
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The  amount  of  Federal  coal  is  so  large  relative  to  foreseeable  production 
levels  that  only  the  best  coal  need  be  developed  in  coming  decades.   Thus,  it 
is  the  economic  and  environmental  characteristics  of  the  best  Federal  coal 
that  are  important  rather  than  the  total  reserves.   In  general,  the  U.S. 
public  will  be  better  served  if  future  growth  in  coal  production  is  supplied 
from  reserves  with  lower  mining  and  transportation  costs  and  fewer  undesirable 
environmental  effects.   As  the  EIS  Supplement  shows,  total  U.S.  coal 
production  will  be  about  the  same  whether  or  not  additional  Federal  coal  is 
leased.   The  role  of  Federal  coal  in  the  economy  is  not  to  increase  or 
decrease  total  production,  but  to  increase  the  productivity  of  the  economy  by 
making  lower  cost  coal  available  to  meet  emerging  demand. 

The  regional  nature  of  coal  markets  has  a  strong  influence  on  the  economic 
role  of  Federal  coal.   While  coal  is  inexpensive  to  find  and  extract  relative 
to  oil  and  gas,  its  bulk  makes  it  costly  to  transport.   As  a  result,  coal 
mines  within  a  particular  area  serve  electrical  power  utilities  within  a 
region  limited  by  transportation  costs.   Because  of  variations  in  the  cost  and 
quality  of  coal  reserves,  the  role  of  Federal  coal  varies  from  region  to 
region.   In  some  regions,  extensive  Federal  coal  reserves  are  among  the  most 
economically  and  environmentally  attractive  and  could  contribute  substantially 
to  meeting  future  demand  efficiently.   In  other  regions,  Federal  coal  is  less 
attractive  and  would  play  a  minor  role. 

Demand  and  Supply 

The  EIS  Supplement  (pg.  110)  provides  forecasts  of  Western  coal  production. 
For  the  year  2000,  these  estimates  range  from  382  million  to  502  million 
tons.   Assuming  that  40  years  of  reserves  are  necessary  to  support  the 
investments  needed  to  create  a  mine,  production  of  the  forecast  level  would 
require  mines  with  a  total  reserve  base  of  15  to  20  billion  tons.   If  60 
percent  of  this  reserve  base  is  to  be  provided  from  Federal  coal,  then  at 
least  9  to  12  billion  tons  of  Federal  coal  should  be  under  lease.   (it  should 
be  noted  that  the  demand  for  Western  coal  is  heaviest  in  the  Powder  River 
Region,  where  Federal  ownership  is  much  higher  and  any  economic  development 
therefore  requires  some  Federal  coal.   Thus,  the  need  for  Federal  reserves  may 
be  significantly  over  12  billion  tons.)   This  assumption  implies  that,  on 
average,  Federal  coal  is  as  economical  and  as  environmentally  attractive  as 
State  and  privately  owned  coal. 

Estimates  of  Federal  coal  currently  under  lease  range  from  17  to  18  billion 
tons.   Of  this  amount,  about  2.8  billion  tons  is  less  attractive  than 
currently  mined  coal  (OTA,  1981).   Some  staff  estimates  are  higher  than  3 
billion  tons.   Furthermore,  perhaps  as  much  as  5.2  billion  tons  could  be 
subject  to  relinquishment  under  Section  3  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976.   Thus,  in  the  aggregate,  existing  leases  could  provide 
12  to  13  billion  tons.   From  this  perspective,  it  would  appear  that  existing 
leases  are  sufficient  to  supply  production  to  meet  forecasted  demand  in  the 
year  2000.   However,  this  conclusion  must  be  tempered  by  recognition  of 
possible  regional  mismatches  between  future  demand  and  existing  leases.   It 
must  also  be  judged  in  light  of  the  process  by  which  the  best  coal  reserves 
are  brought  into  production,  the  need  to  meet  emergency  needs  for  additional 
reserves  at  specific  mines,  and  the  need  to  avoid  bypassing  Federal  coal 
resources. 
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The  Coal  Marketing  Process 

The  Federal  coal  leasing  process  is  a  part  of  a  larger  process  by  which  coal 
reserves  are  marketed  and  brought  into  production.   The  key  phases  in  this 
process  are  the  assembly  of  leases  containing  sufficient  coal  reserves  for  a 
mine,  market  competition  by  which  utilities  award  new  long-term  contracts  for 
coal  delivery,  mine  permitting  that  precedes  development,  and  finally 
construction  of  the  mine  and  related  facilities. 

These  processes  have  three  important  characteristics  that  affect  the  choice  of 
a  Federal  coal  leasing  program. 

1.  They  require  a  substantial  period  of  time. 

2.  They  require  that  more  coal  reserves  enter  the  process  than  will  be  needed 
for  production. 

3.  They  provide  opportunities  to  adjust  decisions  to  changing  conditions  as 
the  process  proceeds. 

It  is  important  to  consider  how  Federal  coal  leasing  fits  with  these  broader 
processes  in  making  decisions  about  the  type  of  leasing  program  to  implement. 

The  ownership  of  coal  in  Western  States  is  often  referred  to  as  a  checkerboard 
because  of  the  way  it  is  divided  among  the  Federal  Government,  State 
government,  and  private  individuals  or  corporations.   For  efficient  use  of  the 
capital  required  to  establish  a  mine,  sufficient  reserves  must  be  assembled  to 
support  about  40  years  of  production.   Seldom  are  such  reserves  found  in 
single  ownership.   Thus,  the  reserves  necessary  for  a  new  mine  must  be 
assembled  by  coal  company  acquisition  of  coal  leases  from  the  Federal,  State, 
and  private  holders  of  the  mineral  rights  covering  a  contiguous  deposit  of 
coal.   Federal  leases  may  be  acquired  early  in  the  assembly  process  or  at  any 
other  time.   In  fact,  some  Federal  leases  are  acquired  after  mining  has 
actually  begun  on  adjacent  leases.   Clearly,  at  any  point  in  time,  there  will 
be  more  Federal  leases  than  those  that  are  a  part  of  assembled  mining  units. 
Leases  may  be  held  for  some  years  before  assembly  of  a  mining  unit  has  reached 
the  stage  at  which  a  mine  could  be  developed. 

Investment  in  mine  construction  is  usually  not  undertaken  until  a  coal  company 
has  secured  a  long-term  contract  to  deliver  a  substantial  portion  of  the  coal 
to  be  produced.   This  process  involves  competition  among  operators  of 
potential  new  mines  for  contracts  from  the  utilities.   These  new  mines  are 
often  associated  with  the  construction  of  new  electrical  power  generating 
capacity.   The  competitive  process  allows  utilities  to  consider  all  of  the 
factors  affecting  the  costs  of  their  fuel  supply  (such  as  mining  costs,  coal 
quality,  transportation,  storage,  etc.)  and  to  choose  the  lowest  cost  source 
of  additional  coal.   Again,  at  this  stage,  there  must  be  more  coal  reserves  in 
the  process  than  will  win  contracts  in  the  short  run.   Over  the  long  run,  the 
competitive  process  should  bring  about  the  construction  of  new  mines  in  a 
sequence  from  lower  to  higher  costs.   However,  attractive  coal  reserves  that 
turn  out  to  be  second  or  third  best  one  year  may  have  to  wait  many  years 
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before  they  win  a  contract.   Since  Federal  leases  will  be  a  part  of  many 
potential  new  mines,  more  Federal  leases  will  need  to  be  held  than  will  be 
produced  in  the  short  run.   Depending  on  the  growth  in  the  demand  for  new 
production,  leases  may  need  to  be  held  for  many  years  before  they  enter 
production. 

The  processes  for  assembling  mining  units  and  competing  for  new  contracts  are 
flexible  and  allow  adjustment  to  changing  conditions.   If  demand  in  a  region 
grows  faster,  more  of  the  potential  new  mines  will  win  contracts,  and  other 
units  will  be  assembled  at  a  greater  rate.   This  responsiveness  allows 
adjustments  to  changes  in  world  energy  markets,  economic  growth  patterns,  or 
environmental  regulations.   The  extent  of  the  flexibility  to  make  such 
adjustments  depends  in  part  on  the  amount  and  variety  of  coal  reserves  "in  the 
pipeline"  at  various  stages  of  the  process.   This  in  turn  depends  in  part  upon 
the  availability  of  the  Federal  coal  tracts  which  are  intermingled  with  State 
and  private  tracts.   In  general,  if  the  availability  of  Federal  coal  tracts  is 
restricted,  then  there  is  a  smaller  likelihood  that  an  expansion  in  demand  in 
a  region  will  be  met  by  an  expansion  of  supply  from  the  best  coal  reserves  in 
the  region. 

Even  after  a  long-term  contract  for  production  from  a  new  mine  has  been 
signed,  it  takes  about  5-10  years  to  complete  mine  plan  approval  and 
permitting  and  to  begin  construction.   Thus,  there  can  be  a  very  substantial 
lead  time  between  the  issuance  of  a  Federal  lease  and  the  beginning  of 
production  from  that  lease. 

Objectives  and  Possible  Gains  From  a  Federal  Coal  Leasing  Program 

A  Federal  coal  leasing  program  is  a  set  of  procedures  and  institutional 
capabilities  by  which  coal  reserves  can  be  made  available  for  lease.   It  is 
not  a  commitment  to  issue  leases  for  a  predetermined  amount  of  coal  in 
specified  regions  at  specified  times.   A  leasing  program  can  be  confined  to 
emergency  situations  with  the  capacity  to  make  only  a  relatively  small  amount 
of  coal  available,  or  it  can  incorporate  all  of  the  planning  and  coordination 
features  needed  to  consider,  if  needed,  more  coal  reserves  for  possible  lease 
sale.   A  coal  leasing  program  can  also  be  structured  to  provide  the 
flexibility  to  shift  from  one  mode  to  the  other  at  a  regional  level. 

Specific  options  for  coal  leasing  programs  are  presented  in  the  next  section. 
Before  addressing  them,  it  is  worthwhile  to  discuss  the  objectives  to  be 
served  and  the  possible  gains  to  be  sought  in  selecting  a  coal  leasing 
program.   This  discussion  will  help  establish  the  criteria  by  which  the 
leasing  program  options  can  be  evaluated. 

The  objectives  of  a  Federal  coal  leasing  program  are: 

1.  To  meet  national  energy  and  economic  needs; 

2.  To  reduce  the  undesirable  environmental  and  socioeconomic  effects  of 
energy  production; 
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3.  To  manage  Federal  coal  resources  within  the  statutory  mandate  to  manage 
public  lands  under  the  principles  of  multiple  use  and  sustained  yield;  and 

4.  To  facilitate  coordination  of  Federal  coal  resource  management  with  State 
and  local  governments. 

In  addition,  a  Federal  coal  leasing  program  must  provide  the  means  for 
compliance  with  a  variety  of  statutes  including  the  National  Environmental 
Policy  Act  (NEPA)  and  the  Surface  Mining  Control  and  Reclamation  Act  (SMCRA). 
It  is  desirable,  of  course,  to  incur  lower  administrative  costs  in  the 
operation  of  a  leasing  program. 

The  first  two  objectives  can  be  met  to  the  extent  that  a  Federal  coal  leasing 
program  promotes  more  economically  and  environmentally  desirable  patterns  of 
coal  development,  provides  the  opportunity  for  industry  to  acquire  Federal 
coal  leases  as  a  means  of  meeting  the  Nation's  energy  needs,  promotes 
competition  within  the  coal  industry,  and  generates  revenues  for  the  States 
and  the  U.S.  Treasury. 

Because  of  the  government's  dominant  reserve  holdings  in  the  key  western  coal 
regions,  mines  of  insufficient  size  and  inefficient  configuration  could  result 
if  only  nonfederal  coal  were  mined-   For  example,  in  areas  of  checkerboard 
ownership,  development  would  occur  in  alternating  nonfederal  sections  and 
nonfederal  blocks  centered  on  State  sections.   Where  such  development  occurs, 
the  most  efficient  or  environmentally  desirable  patterns  of  coal  mining  could 
not  be  achieved  and  mining  costs  would  increase.   In  addition,  unleased 
Federal  parcels  lying  in  the  path  of  active  mining  operations  could  be 
bypassed  at  a  cost  to  consumers  and  the  government.   Also,  without  the 
opportunity  to  lease  Federal  coal,  some  existing  mines  would  have  to  shut  down 
because  they  could  not  obtain  Federal  coal  needed  to  continue  operations  and 
fulfill  contracts.  More  efficient  patterns  of  coal  development  mean  greater 
economic  productivity  in  general  and  bring  greater  income  and  employment  to 
the  American  people. 

Future  coal  leasing  could  prevent  development  of  some  existing  leases  that 
were  issued  in  the  1960 's  with  little  or  no  attention  to  land  use  planning  and 
environmental  considerations.   Shifting  coal  development  from  the  sites  of 
these  existing  leases  to  future  Federal  lease  sites  selected  through  a  process 
of  comprehensive  planning  and  environmental  screening  could  foster 
economically  and  environmentally  improved  development  patterns.   Thus,  there 
are  potential  gains  to  both  the  environment  and  the  economy. 

The  greater  the  capability  of  a  Federal  coal  leasing  program,  the  more  likely 
that  it  will  help  satisfy  market  demand  for  acquiring  and  developing  Federal 
coal  that  may  arise  in  the  future.   While  the  1979  concerns  of  a  national  coal 
supply  shortage  have  dissipated,  market  demand  for  coal,  while  fluctuating, 
may  still  call  for  more  Federal  leasing  in  the  future. 

The  price  of  coal  would  likely  increase  if  Federal  coal  is  withheld  from  the 
market.  As  the  EIS  Supplement  shows,  total  coal  production  is  not  likely  to 
be  much  affected  by  the  level  of  Federal  leasing  in  the  next  5  to  10  years. 
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If  less  Federal  coal  is  available,  other  coal  will  be  produced  instead.   While 
energy  needs  can  still  be  met  in  quantity,  they  will  be  met  at  higher  cost  to 
the  extent  that  lower  cost  Federal  coal  is  kept  out  of  the  process  of 
assembling  mines  and  competing  for  new  contracts. 

Finally,  consideration  must  also  be  given  to  the  lead  time  required  to  bring 
coal  into  production  once  it  is  leased.   The  Nation's  energy  needs  may  again 
shift  to  emphasize  coal  as  an  energy  source,  which  would  require  the 
Department  to  respond  by  offering  additional  Federal  coal  for  lease.   The  time 
required  for  this  response  would  be  substantially  greater  if  there  was  no 
program  in  place.   Continuing  a  Federal  coal  leasing  program  would  provide 
flexibility  to  deal  with  changing  market  and  political  circumstances.   If  coal 
is  needed  for  future  development,  having  a  leasing  program  in  place  would 
provide  the  means  to  respond  to  that  need.   If  national  coal  needs  should 
sharply  escalate  in  the  future  due  to  international  political  events,  this 
management  flexibility  could  provide  essential  national  security  benefits. 

The  need  for  economic  productivity  can  be  met  by  assuming  that  low  cost 
resources  are  brought  into  production.   Competition  is  one  means  of 
accomplishing  this.   It  has  been  the  Department's  objective  to  ensure  the 
availability  of  coal  reserves  to  further  healthy  competition  in  coal  markets, 
especially  for  utility  contracts.   It  is  believed  that  it  is  in  the  national 
interest  to  ensure  that  there  is  more  than  one  potential  supplier  able  to  bid 
on  new  utility  contracts.   A  Federal  coal  leasing  program  with  the  capability 
to  lease  more  coal  would  be  able  to  provide  the  opportunity  for  new  firms  to 
enter  a  regional  market  as  potential  coal  suppliers. 

Also,  the  Department  is  obligated  to  process  PRLAs  to  determine  if  there  has 
been  a  discovery  of  coal  in  commercial  quantities  and,  if  so,  to  issue  a  lease 
for  the  area  under  application.   If  the  decision  were  made  that  no  new  Federal 
leasing  would  be  allowed,  the  Department  would  have  no  mechanism  to  issue 
leases  for  those  PRLAs. 

Federal  and  State  governments  would  also  benefit  from  the  bonuses  and 
royalties  that  could  be  obtained  from  the  sale  of  new  Federal  leases.   The 
mineral  leasing  revenues  are  distributed  as  follows  —  50  percent  to  the 
States  in  which  the  coal  leasing  occurred,  40  percent  to  the  reclamation  fund, 
and  10  percent  to  the  general  revenues  of  the  United  States.   The  money 
provided  to  the  States  can  be  used  for  mitigation  of  impacts  that  result  from 
mineral  development.   The  money  in  the  reclamation  fund  is  used  to  build  and 
maintain  irrigation  works  for  the  reclamation  of  arid  and  semiarid  lands  in 
the  Western  United  States. 


LEASING  PROGRAM  OPTIONS 

ISSUE:     What  Federal  coal  leasing  program,  if  any,  should  the  Department 
have  in  order  to  provide  for  new  leasing? 

Description  of  the  Options 

The  following  discussion  describes  and  analyzes  four  options  for  decision  on 
whether  and  what  type  of  Federal  coal  leasing  program  should  be  implemented. 
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These  options  are  based  on  the  four  alternatives  studied  and  analyzed  in  the 
coal  program  EIS  Supplement  and  are  (1)  the  Proposed  Action,  (2)  Leasing  by 
Application,  (3)  Preference  Right  and  Emergency  Leasing  Only,  and  (4)  No  New 
Federal  Leasing.   The  options  are  discussed  in  order  below. 

Option  1  —  The  Proposed  Action 

The  Proposed  Action  is  a  Federal  coal  leasing  program  that  modifies  the  coal 
leasing  procedures  that  were  in  operation  in  1983  in  light  of  the  recom- 
mendations from  the  Linowes  Commission  and  OTA  reports  that  were  adopted  by 
the  Department.   The  resulting  program  provides  the  flexibility  to  determine 
at  a  regional  level  whether  to  provide  the  opportunity  for  leasing  a  number  of 
Federal  tracts  or  to  provide  limited  leasing  opportunities.   This  decision 
would  be  made  by  the  RCTs,  a  central  feature  of  the  Proposed  Action.   The  RCT 
for  a  coal  leasing  region  is  comprised  of  BLM  State  Directors,  their 
representatives,  and  representatives  of  the  Governors  of  the  States  in  the 
region. 

The  Proposed  Action  includes  procedures  that  make  possible  the  analysis  of  the 
cumulative  impacts  of  leasing  numerous  tracts  within  a  region.  The  procedures 
include  the  following  phases: 

Land  use  planning  (includes  assessment  of  coal  development  potential, 
application  of  unsuitability  criteria,  consideration  of  multiple  use 
tradeoffs,  and  consultation  with  surface  owners); 

Regional  coal  lease  sale  activity  planning  (includes  tract  delineation 
and  ranking  and  tract  selection  for  analysis  in  a  regional  EIS);  and 

-   Conduct  of  the  lease  sale. 


These  phases  are  described  in  more  detail  below.   Issues  concerning  certain 
components  of  these  procedures  are  addressed  in  the  "Program  Component  Issues" 
section  of  this  SID.   Other  program  components  are  identified  in  the  "Other 
Program  Components"  section  of  this  SID. 

Under  the  Proposed  Action,  an  RCT  may  recommend  that  leasing  within  its  region 
be  limited,  for  a  period  of  time,  to  leasing  by  application  or  preference 
right  and  emergency  leasing  only.   Thus,  the  Proposed  Action  provides  a  coal 
leasing  program  that  allows  selection  of  leasing  procedures  that  are 
appropriate  to  the  conditions  prevailing  at  different  times  in  each  region. 

The  Proposed  Action  provides  the  flexibility  to  conduct  regional  coal  lease 
sale  activity  planning  in  regions  where  market  conditions  or  State  and  local 
concerns  indicate  that  this  is  the  most  appropriate  method  for  considering 
additional  Federal  coal  leasing.   Presently,  there  are  five  Federal  coal 
production  regions  and  one  subregion  where  regional  coal  lease  sale  activity 
planning  was  in  progress  when  w_ork  was  suspended  pending  completion  of  the 
Federal  coal  program  review.   Outside  of  these  regions,  leasing  is  conducted 
by  the  leasing-by-application  component  of  the  Proposed  Action;  within  these 
regions,  leasing  by  application  is  permitted  only  for  emergency  conditions  as 
defined  by  regulation  at  43  CFR  3425.1^. 
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Under  the  Proposed  Action,  the  Department  may  add,  modify,  or  eliminate 
regions  in  which  regional  coal  lease  sale  activity  planning  is  conducted  to 
reflect  changes  in  conditions.   In  fact,  two  regions  have  been  deactivated 
from  regional  coal  lease  sale  activity  planning  to  leasing  by  application 
since  the  Federal  coal  management  program  was  adopted  in  1979.   These 
conversions  were  based  on  recommendations  from  the  respective  RCTs.   Future 
changes  in  the  status  of  leasing  in  regions  may  be  made  in  response  to 
recommendations  from  RCTs  (or  from  the  BLM  and  the  appropriate  State  Governors 
if  no  RCTs  exist)  or  at  the  Department's  initiative  in  consultation  with  the 
appropriate  State  Governors. 

Should  regions  currently  undergoing  regional  coal  lease  sale  activity  planning 
adopt  leasing  by  application  for  a  time,  the  RCTs  could  be  retained  to 
coordinate  leasing  activities.   The  specific  duties  of  the  RCTs  could  be 
identified  by  each  RCT  and  included  in  the  charters  that  the  RCTs  are  required 
to  have  under  the  Federal  Advisory  Committee  Act.   For  example,  the  RCTs  could 
meet  periodically  to  review  the  status  and  frequency  of  lease  applications, 
provide  advice  to  the  BLM  State  Directors  regarding  the  processing  of  the 
applications,  review  other  Federal  coal  activities  as  appropriate,  and  review 
market  conditions  to  determine  whether  regional  coal  lease  sale  activity 
planning  should  be  reinstituted.   The  cooperative  Federal-State  role  embodied 
in  the  RCT  concept  could  be  retained  while  the  regional  coal  lease  sale 
activity  planning  process  is  amended  to  more  effectively  respond  to  existing 
conditions  in  the  region. 

The  Proposed  Action  starts  with  land  use  planning  in  each  of  the  designated 
Federal  coal  production  regions.   It  begins  with  a  notice  of  intent  to  prepare 
a  land-use  plan  and  with  a  call  for  coal  and  other  resource  information. 
Lands  being  considered  for  possible  coal  leasing  would  then  be  subjected  to 
four  screens.   These  screens  are: 

Development  potential  -  estimating  the  amount  and  quality  of  economically 
recoverable  coal  per  acre;  areas  that  are  found  to  lack  development 
potential  would  be  dropped  from  further  consideration  for  leasing. 

Unsuitability  criteria  -  assessing  the  land  uses  and  resources  covered  by 
the  20  unsuitability  criteria;  if  the  criteria  apply  to  an  area  and 
exceptions  or  exemptions  to  the  criteria  do  not  apply,  the  area 
would  be  assessed  as  unsuitable  for  surface  coal  mining  and  dropped 
from  further  consideration  for  coal  leasing. 

Multiple  use  tradeoffs  -  assessing  the  degree  to  which  all  or  certain 
stipulated  mining  methods  may  be  incompatible  with-  other 
significant  resources  and  land  uses;  areas  may  be  dropped  from 
further  consideration  for  coal  leasing  based  on  conflicts  with 
other  resource  values  and  uses.   The  provisions  of  section  522 
(a)(3)  of  the  Surface  Mining  Control  and  Reclamation  Act  not 
included  in  the  unsuitability  criteria  would  be  considered  here. 
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Surface  owner  consultation  -  asking  surface  owners  meeting  the 

qualifications  contained  in  SMCRA  whose  surface  estate  overlies 
Federal  coal  to  state  their  preferences  for  or  against  allowing 
surface  mining  of  that  Federal  coal;  areas  where  a  significant 
number  of  qualified  surface  owners  oppose  surface  mining  would  be 
dropped  from  further  consideration  for  coal  leasing. 

In  areas  identified  as  having  coal  development  potential,  the  surface 
management  agency  would  determine  if  other  resources  or  land  uses  might  be 
adversely  affected  by  all  or  certain  mining  methods.   If  adverse  effects  are 
identified,  potential  mitigation  measures  would  be  studied,  in  consultation 
with  other  Federal  and  State  agencies.   Areas  containing  unmitigatable  impacts 
to  resource  values  covered  by  the  unsuitability  criteria  or  otherwise 
protected  by  law  or  regulation  would  be  dropped  from  further  consideration  for 
coal  leasing.   For  the  remaining  areas,  the  agency  would  formulate  management 
alternatives  reflecting  different  multiple  use  tradeoffs  and/or  preferences 
for  mitigation  measures.   The  results  of  surface  owner  consultation  could  also 
affect  the  alternatives.   The  agency  would  then  analyze  the  alternatives, 
select  a  preferred  alternative,  and  publish  the  draft  land  use  plan  and 
associated  EIS  for  public  review. 

A  final  land  use  plan  (resource  management  plan  —  RMP)  would  consider  the 
public  comments  received  on  the  draft  plan,  include  any  constraints  or  special 
conditions  that  must  be  met  during  activity  planning,  document  how  and  where 
the  unsuitability  criteria  were  applied,  and  adopt  threshold  levels  (where 
appropriate)  to  limit  the  timing,  location  and  extent  of  coal  development. 

The  second  program  phase,  regional  coal  lease  sale  activity  planning,  would 
occur  in  the  designated  Federal  coal  production  regions.   Regional  coal  lease 
sale  activity  planning  would  be  guided  by  a  RCT,  a  Federal-State  advisory 
group.   Each  RCT  would  be  responsible  for  initiating  regional  coal  lease  sale 
activity  planning  in  its  region  by  reviewing  both  a  land  use  planning  summary 
and  a  long-range  market  analysis.   The  regional  coal  lease  sale  activity 
planning  process  would  be  conducted  with  full  public  participation  throughout; 
all  RCT  meetings  would  be  public;  and  the  public  would  be  asked  to  review  and 
comment  on  issues  and  documents  considered  by  the  RCTs  and  on  conclusions 
reached  by  the  RCTs. 

If  a  decision  to  begin  regional  coal  lease  sale  activity  planning  is  made, 
tract  delineation,  site-specific  analysis  and  EIS  teams,  a  panel  of  science 
advisors  to  assist  the  RCT,  and  an  internal  BLM  review  council  would  be 
appointed.  A  call  for  expressions  of  leasing  interest  would  be  published  in 
the  Federal  Register,  and  any  serious  expressions  of  leasing  interest  received 
would  be  used  by  the  tract  delineation  team  in  delineating  potential  coal 
lease  tracts.   The  science  advisors  would  review  the  adequacy  of  resource  data 
for  tract  delineation  and  subsequent  environmental  analyses,  and  the  review 
council  would  review  the  adequacy  of  the  coal  resource  data  for  determining 
the  fair  market  value  of  the  coal  tracts. 

During  the  tract  delineation  process,  the  RCT  would  also  conduct  the  analyses 
needed  to  establish  a  regional  leasing  level.   The  regional  leasing  level  is 
the  range  of  coal  reserves  that  would  be  considered  for  leasing  in  a  regional 
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coal  lease  sale  EIS.   Each  RCT  recommends  to  the  Secretary  a  leasing  level 
based  on  a  regional  market  analysis,  environmental  and  socioeconomic  factors, 
and  comments  from  the  public.   This  recommendation  would  be  a  rebuttable 
presumption  (i.e.,  the  Secretary  would  accept  the  recommendation  except  in  the 
case  of  overriding  national  concerns  or  if  the  Secretary  accepts  the 
recommendation  of  a  State  Governor  that  is  different  from  the  RCT's 
recommendation) .   The  Secretary  sets  the  regional  leasing  level  after 
consultation  with  the  Secretary  of  Energy,  the  Attorney  General,  the  Governors 
of  States  where  coal  is  being  considered  for  leasing,  and  any  affected  Indian 
tribes. 

The  RCT  would  rank  and  select  tracts  for  study  in  the  regional  coal  lease  sale 
EIS,  which  would  be  prepared  by  the  EIS  team.   Tracts  lacking  sufficient  data 
for  adequate  impact  analysis  and  for  application  of  any  deferred  unsuitability 
criteria  would  be  dropped  from  further  consideration  and  could  not  be  included 
in  the  EIS.   At  least  one  combination  of  tracts  would  fall  within  the  leasing 
level  range  and  would  be  identified  as  the  proposed  action  in  the  regional 
coal  lease  sale  EIS. 

Before  making  its  final  sale  schedule  recommendation,  the  RCT  would  review  a 
current  market  and  tract  marketability  analysis,  the  findings  of  the  final 
EIS,  and  public  comments  on  the  lease  sale  schedule.   The  RCT's  recommendation 
on  the  lease  sale  schedule  also  would  be  a  rebuttable  presumption.   The 
Secretary  would  make  his  final  regional  lease  sale  decision  after  consultation 
with  the  appropriate  State  Governors,  the  Attorney  General  and  affected  Indian 
tribes  if  appropriate,  and  after  obtaining  the  consent  of  other  surface 
management  agencies.   In  that  decision,  the  Secretary  would  select  the  tracts 
to  be  offered,  the  schedule  of  offering,  and  the  sale  method  if  appropriate. 

The  Secretary  would  announce  his  regional  lease  sale  decision  in  a  Federal 
Register  notice  and  would  explain,  as  appropriate,  why  he  did  or  did  not 
accept  the  recommendations  of  the  RCT  and  the  affected  State  Governor(s). 


The  third  program  phase  is  the  lease  sale.   At  least  60  days  before  a 
scheduled  lease  sale,  public  comment  on  fair  market  value  and  the  appropriate 
mining  methods  to  achieve  maximum  economic  recovery  of  the  coal  subject  to 
lease  would  be  solicited  by  Federal  Register  notice.   For  tracts  having 
qualified  surface  owners,  consents  by  the  surface  owners  to  allow  surface 
mining  of  the  Federal  coal  would  need  to  be  submitted  to  BLM  before  the  sale 
date;  otherwise,  such  tracts  would  be  withdrawn  from  the  sale.   The  RCT  and 
the  Department  would  review  the  current  market  and  tract  marketability 
analysis  if  the  regional  sale  were  to  be  held  later  than  120  days  after  the 
Secretary's  regional  lease  sale  decision. 

Using  the  public  comments  on  fair  market  value  and  maximum  economic  recovery 
and  any  other  available  information,  a  regional  evaluation  team  would  prepare 
a  presale  estimate  of  the  value  of  each  coal  lease  tract.   This  value  would  be 
considered  proprietary  and  would  not  be  released  to  the  public. 
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At  least  30  days  before  the  sale,  BLM  would  release  a  notice  of  sale 
describing  the  tracts  to  be  offered,  the  time  and  place  of  the  sale,  and  where 
specific  bidding  information  could  be  obtained.   The  lease  sale  would  be  held 
by  means  of  sealed  bidding,  with  a  minimum  bid  of  at  least  $100  per  acre  or 
its  equivalent  in  cents  per  ton.   At  the  sale,  the  amounts  bid  on  each  tract 
would  be  announced. 

After  the  sale,  a  sale  panel  (composed  of  economists,  mining  engineers, 
mineral  appraisers,  a  BLM  management  official,  and  a  BLM  Washington  Office 
official)  would  review  the  bids  submitted  for  each  tract  and  request  that  the 
regional  evaluation  team  perform  a  postsale  analysis  of  the  bids.   After 
completion  of  the  analysis,  the  results  would  be  returned  to  the  sale  panel, 
which  would  review  the  postsale  analysis  and  recommend  to  the  appropriate  BLM 
State  Director  whether  to  accept  or  reject  the  high  bids.   Only  high  bids 
representing  fair  market  value  for  the  tracts  would  be  recommended  for 
acceptance. 

After  the  recommendation  is  made,  the  qualifications  of  the  high  bidder  for 
each  tract  would  be  submitted  to  the  Department  of  Justice  for  antitrust 
review.   If  the  Justice  Department  determines  that  issuing  the  lease  to  the 
high  bidder  would  not  create  a  situation  inconsistent  with  the  antitrust  laws, 
then  the  State  Director  would  issue  the  lease. 

Outside  Federal  coal  production  regions  that  undergo  regional  coal  lease  sale 
activity  planning,  coal  would  be  leased  in  response  to  industry  applications. 
Within  the  regions,  coal  would  also  be  leased  in  response  to  emergency 
applications  (i.e.,  bypass  and/or  critical  production  maintenance 
situations).   In  both  cases,  the  land  use  planning  and  lease  sale  procedures 
would  be  the  same  as  those  described  above.   Public  participation  would  occur 
through  a  hearing  on  the  application  and  a  call  for  comments  on  fair  market 
value  and  maximum  economic  recovery.   If  BLM  prepares  an  EIS  on  an 
I  application,  the  public  would  also  have  the  opportunity  to  comment  on  the 
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draft.   The  appropriate  BLM  State  Director  would  decide  whether  to  hold  a 
lease  sale  in  response  to  the  application,  the  terms  and  conditions  of  the 
sale,  and  whether  the  high  bid  constitutes  fair  market  value  and  should  be 
accepted. 

Preference  right  lease  applications  (PRLAs)  would  also  be  processed,  with 
public  review  of  the  draft  EIS  for  each  PRLA  or  group  of  PRLAs  and  the  cost 
estimation  document  prepared  for  the  commercial  quantities  determination.   A 
PRLA  is  an  application  derived  from  a  prospecting  permit-preference  right 
leasing  process  that  was  eliminated  by  Congress  in  1976,  subject  to  evaluation 
of  the  PRLAs  that  were  pending  at  the  time  of  repeal  of  the  process.   The 
commercial  quantities  assessment  is  to  determine  if  there  is  a  reasonable 
expectation  that  revenues  from  mining  and  selling  the  coal  would  exceed  the 
cost  of  developing  the  mine  and  extracting,  removing,  transporting,  and 
marketing  the  coal. 

Components  of  this  program  that  have  been  revised  or  added  as  a  result  of  the 
Linowes  Commission  and  OTA  reports  are  listed  in  the  concurrence  table  that  is 
part  of  the  decision  sheets  and  are  discussed  in  the  "Program  Component 
Issues"  and  "Other  Program  Components"  sections  of  this  SID. 
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If  the  Secretary  selects  this  option,  the  BLM  will  expeditiously  complete  RMPs 
and  begin  new  rounds  of  regional  coal  lease  sale  activity  planning  only  where 
RMPs  have  been  completed.   The  suspended  regional  coal  lease  sale  activity 
planning  will  proceed  based  on  amended  Management  Framework  Plans  (MFPs) 
unless  Option  3  or  4  under  the  RMP  v.  MFP  Amendments  issue  is  selected.   The 
BLM  will  amend  its  older  MFPs  to  use  as  a  basis  for  carrying  out  leasing  by 
application  until  RMPs  can  be  completed. 

Selection  of  this  option  would  not  preclude  the  implementation  of  Options  2  or 
3,  as  appropriate.   Federal  coal  production  regions  may  be  deactivated  and 
reinstated  as  market  conditions  change.   Selection  of  Options  2  or  3,  however, 
would  preclude  the  implementation  of  this  option,  as  the  other  options  are  not 
operated  on  a  regional  basis. 

Option  1.   Pros  and  Cons  of  the  Proposed  Action. 

Pro:   1.   This  option  is  the  only  leasing  option  that  would  provide  for  a 
full  analysis  of  the  cumulative  effects  of  simultaneously 
leasing  numerous  tracts  in  a  coal  production  region  by 
automatically  requiring  the  preparation  of  an  EIS,  regardless 
of  the  number,  location  or  characteristics  of  the  tracts  being 
studied  for  potential  lease  offering,  when  regional  coal  lease 
sale  activity  planning  is  being  implemented. 

2.  Of  all  the  leasing  options,  it  would  provide  the  maximum 
opportunity  for  State  governments  and  the  public  to  participate 
in  preleasing  considerations  thus  increasing  the  likelihood  of 
State  and  local  acceptance  of  the  resulting  coal  leasing 
decisions. 

3.  This  option  would  provide  the  opportunity  for  the  Department  to 
respond  to  changes  in  market  conditions  from  a  national  or 
regional  perspective  by  shifting  from  regional  coal  lease  sale 
activity  planning  to  leasing  by  application  or  vice  versa,  as 
necessary  and  appropriate. 

4.  This  option  would  allow  the  Department,  rather  than  industry, 
to  identify  areas  to  be  given  priority  for  leasing  through 
regional  coal  lease  sale  activity  planning. 

5.  The  Governors  of  Wyoming  and  Utah  specifically  supported  this 
program  option  in  their  comments  on  the  draft  EIS  Supplement. 
In  a  letter  to  Representative  Udall,  Governor  Herschler,  on 
behalf  of  the  other  Western  State  Governors,  supported  the  use 
of  regional  coal  teams  as  used  in  the  existing  program. 

6.  Important  aspects  of  regional  coal  lease  sale  activity  planning 
management  would  be  delegated  to  the  RCT's,  giving  a  flexible 
and  decentralized  approach  to  the  management  of  Federal  coal 
leasing. 
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As  found  by  OTA,  the  complexity  of  this  program  would  make  it 
more  difficult  for  the  public  and  industry  to  understand  and 
participate  in  effectively. 

The  administrative  complexity  of  the  regional  coal  lease  sale 
activity  planning  process  would  be  costly  as  measured  in 
Federal  expenditures  and  manpower  and  the  time  consumed  by  the 
process. 

3.  Decisionmaking  authority  on  the  leasing  level  and  the  sale 
schedule  would  remain  at  the  Departmental  level  instead  of  at 
the  field  level,  contrary  to  the  Department's  policy  of 
decentralizing  decisionmaking. 

4.  This  option  would  continue  controversy  concerning  the  Federal 
coal  leasing  program  in  that  there  would  be  the  appearance  of  a 
"big"  leasing  program  in  the  face  of  little  apparent  need  for 
leasing. 

Option  2  —  Leasing  by  Application 

Under  Leasing  by  Application,  the  Department  would  consider  offering  Federal 
coal  for  lease  sale  only  in  response  to  an  application  for  a  specific  amount 
of  coal  at  a  specific  location.  All  Federal  coal,  except  that  covered  by 
existing  PRLAs,  would  be  offered  through  competitive  sales;  full  regional  coal 
lease  sale  activity  planning  would  not  be  part  of  this  program.   The  RCTs 
could  be  retained  to  review  Federal  coal  management  actions  and  to  carry  out 
consultation  with  the  States  and  other  affected  Federal  agencies  before  lease 
sale  decisions. 

In  this  option,  land-use  planning  would  be  the  same  as  described  for  Option  1 
above,  except  that  there  would  be  no  requirement  that  RMPs  be  prepared  before 
additional  leasing  could  occur;  MFP  amendments  would  suffice. 

In  this  program,  an  abbreviated  "activity  planning"  phase  would  occur  as 
follows.   Upon  receiving  an  application,  the  BLM  would  notify  the  Governor  of 
the  State  in  which  the  coal  deposit  is  located  of  receipt  of  the  application, 
would  ensure  that  the  application  is  consistent  with  a  land  use  plan  or  land 
use  analysis,  would  prepare  an  environmental  analysis  on  the  applicant's 
proposal  and  alternatives,  and  would  hold  a  public  hearing.   The  decision  on 
whether  to  offer  the  Federal  coal  for  lease  would  be  made  by  the  appropriate 
BLM  State  Director,  who  would  also  determine  lease  terms  and  conditions  and 
fair  market  value  after  the  sale. 

If  an  application  is  received  before  an  RMP  is  completed  for  the  area,  BLM 
would  complete  the  RMP  or  compare  the  application  with  the  existing  MFP  and 
prepare  an  MFP  amendment,  if  needed. 

Public  participation  would  occur  through  a  hearing  to  discuss  the 
environmental  document,  the  proposal  to  offer  the  Federal  coal  in  a  lease 
sale,  and  the  fair  market  value  and  maximum  economic  recovery  of  the 
designated  lease  tract.   The  Governor  of  the  State  involved  would  be  consulted 
before  a  decision  on  whether  to  hold  the  lease  sale  is  made. 
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Sale  procedures  would  be  the  same  as  those  described  for  Option  1  above. 

Existing  coal  PRLAs  would  also  be  processed,  with  public  review  of  the  draft 
EIS  for  each  PRLA  or  group  of  PRLAs  and  of  the  cost  estimation  document 
prepared  as  part  of  each  commercial  quantities  determination. 

Option  2.   Pros  and  Cons  of  Leasing  by  Application. 

Pro:   1.   Because  of  its  relative  lack  of  procedural  complexity,  the 
Department  could  respond  to  changing  market  conditions  more 
quickly  than  under  regional  coal  lease  sale  activity  planning 
in  Option  1. 

2.  Compared  to  regional  coal  lease  sale  activity  planning  in 
Option  1,  this  option  would  be  less  difficult  for  industry  and 
the  public  to  understand  and  therefore  to  participate  in 
effectively. 

3.  This  option  would  allow  some  opportunity  for  State  governments 
to  participate  as  partners  in  preleasing  activities. 

4.  This  option  would  allow  final  lease  sale  decisions  to  be  made 
at  the  field  level,  closer  to  where  the  impacts  of  the  decision 
would  be  felt,  which  is  consistent  with  the  Department's  policy 
of  decentralizing  decisionmaking. 

5.  This  option  would  be  less  costly  for  the  Federal  Government  to 
implement  if  there  were  relatively  few  applications  to  process 
in  a  given  area. 

Con:  1.  This  option  has  no  framework  for  analyzing  market  conditions 
through  any  other  mechanism  than  the  receipt  of  applications 
from  industry. 

2.   It  would  offer  fewer  opportunities  for  State  governments  and 
the  public  to  participate  in  preleasing  activities  than  the 
regional  coal  lease  sale  activity  planning  process  in  Option  1, 
thus,  decreasing  the  likelihood  that  an  increase  in  leasing  in 
response  to  market  conditions  would  gain  acceptance  at  the 
State  and  local  level. 


3.  This  option  would  tend  to  support  a  perception  by  critics  that 
industry  drives  Federal  coal  leasing  activities. 

4.  Federal  coal  leasing  decisions  would  be  made  from  a  local 
perspective.   Parochial  interests  could  become  more  dominant 
and  the  national  perspective  lost. 

5.  Environmental  groups  would  be  likely  to  oppose  this  option 
based  on  their  perception  that  there  would  be  less  cumulative 
impact  analysis. 
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Option  3  —  Preference  Right  and  Emergency  Leasing  Only 


Under  this  option,  leasing  would  be  limited  to  responding  to  applications 
submitted  for  emergencies  (bypass  and  critical  production  maintenance 
situations)  and  to  processing  coal  PRLAs.   Emergency  leasing  procedures  could 
be  divided  into  the  same  three  phases  as  the  previous  two  options,  i.e.,  land 
use  planning,  "activity  planning,"  and  lease  sale  procedures.   The  only 
programmatic  difference  between  this  option  and  Option  2  above  is  that 
applications  would  be  accepted  only  in  emergency  situations.   The  land  use 
planning,  "activity  planning,"  and  lease  sale  procedures  for  Options  2  and  3 
would  be  the  same. 

Coal  PRLAs  would  also  be  processed,  with  public  review  of  the  draft  EIS  for 
each  PRLA  or  group  of  PRLAs  and  the  cost  estimation  document  prepared  as  part 
of  each  commercial  quantities  determination. 

Option  3.   Pros  and  Cons  of  Preference  Right  and  Emergency  Leasing  Only. 

Pro:   1.   This  option  would  only  provide  Federal  coal  of  immediate  need 

to  a  specific  operator,  beyond  that  in  the  PRLAs,  thus 

responding  to  critics'  charges  of  "speculation"  in  Federal  coal 
leasing. 


Con: 
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This  option  would  place  the  decisionmaking  authority  closer  to 
where  the  impacts  of  the  decision  would  be  felt  in  accordance 
with  the  Department's  policy  of  decentralizing  decisionmaking. 

Compared  to  the  regional  coal  lease  sale  activity  planning 
described  in  Option  1,  this  option  would  be  relatively  easy  for 
industry  and  the  public  to  understand  and  therefore  to 
participate  in  effectively. 

Compared  to  Option  1,  it  would  allow  fewer  opportunities  for 
State  governments  and  the  public  to  participate  in  the 
preleasing  process. 


2.-   This  option  would  restrict  the  availability  of  some  attractive 
coal  reserves  which  could  meet  expanded  demand  at  lower 
economic  and  environmental  cost. 

3.  This  option  would  allow  only  limited  opportunities  for  new 
firms  to  enter  coal  areas  and  increase  competition  for  Federal 
leases  and,  subsequently,  for  contracts  for  coal  consumers. 

4.  This  option  has  no  framework  for  analyzing  market  conditions  as 
a  basis  for  leasing  decisions. 


Environmental  groups  would  be  likely  to  oppose  this  option 
based  on  their  perception  that  there  would  be  less  cumulative 
impact  analysis. 
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Option  4  —  No  Leasing  Program 

Under  this  option,  no  program  would  be  in  place  to  analyze  the  need  for 
leasing  or  to  respond  to  leasing  applications.   No  Federal  coal  would  be 
offered  at  competitive  sales  or  through  approval  of  PRLAs,  and  no  new  coal 
would  be  leased  in  exchange  for  existing  leases  or  added  through  lease 
modifications.   The  supply  of  coal  would  be  limited  to  that  already  under 
lease,  and  Federal  coal  program  activities  would  be  limited  to  supervising  and 
enforcing  the  terms  and  conditions  of  existing  leases.   While  the  Department 
could  choose  to  lease  no  more  Federal  coal  under  the  previous  options,  this 
option  is  the  most  definitive  no  leasing  option.   If  the  Department  needed  to 
respond  to  changed  market  conditions,  energy  crises,  or  specific  local  or 
regional  needs,  it  would  first  have  to  establish  a  leasing  program. 

Option  4.   Pros  and  Cons  of  No  Leasing  Program. 

Pro:   1.   The  Department  is  not  required  by  statute  to  lease  Federal 

coal;  therefore,  there  is  no  obligation  to  establish  a  leasing 
program  if  no  need  for  additional  productive  capacity  exists. 

2.  There  would  be  no  public  perception  that  the  Department 
intended  to  lease  coal  regardless  of  market  conditions. 

3.  The  Department  could  devote  the  financial  and  personnel 
resources  that  would  otherwise  be  used  to  support  a  Federal 
coal  leasing  program  for  other  purposes  or  could  reduce  its 
budget  requests  accordingly. 

4.  Should  the  need  for  significant  Federal  coal  leasing  arise  in 
the  future,  a  program  designed  to  meet  the  specific 
requirements  of  that  need  could  be  adopted. 

Con:   1.   The  multiple  use  management  provision  of  FLPMA  can  be 

interpreted  to  be  a  statutory  obligation  to  have  in  place  a 
program  to  lease  and  manage  Federal  coal  resources. 

2.  The  Department  would  have  no  readily  available  mechanism  to 
satisfy  national  energy  needs  for  acquiring  and  developing  new 
Federal  coal  leases  should  market  conditions  change. 

3.  This  option  would  shift  coal  development  from  Federal  to 
nonfederal  lands,  thereby  reducing  leasing  revenues  to  the 
Federal  Government  and  the  States. 

4.  Federal  coal  could  be  bypassed  which  would  otherwise  be  leased. 

5.  Areas  dependent  upon  coal  mining  activity  on  Federal  lands 
would  have  to  change  their  economic  base  as  production  from 
existing  Federal  coal  leases  dwindled. 

6.  The  Department  would  explicitly  refrain  from  issuing  preference 
right  leases  to  applicants  who  proved  discovery  of  commercial 
quantities,  contrary  to  the  requirements  of  the  Mineral  Leasing 
Act. 
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PROGRAM  COMPONENT  ISSUES 


The  following  section  of  the  SID  presents  for  decision  a  series  of  issues 
relating  to  specific  components  of  a  Federal  coal  leasing  program.   The  issues 
presented  for  decision  were  selected  because  (l)  there  are  differences  of 
opinion  within  the  Department  on  how  an  issue  should  be  resolved  or  (2)  the 
issue  has  been  or  is  now  a  subject  of  concern  within  or  outside  the  Department 
and  should  be  addressed  at  the  Secretarial  level  even  if  there  are  no 
differences  of  opinion  within  the  Department. 

The  Program  Component  Issues  are  grouped  into  categories  of  land  use  planning, 
regional  coal  lease  sale  activity  planning,  and  lease  sales.   The  issues 
covered  in  this  section  are  listed  below  for  reference  and  are  discussed 
separately  on  the  following  pages. 

Land  Use  Planning  Issues 

Resource  Management  Plans  v.  Management  Framework  Plan  Amendments. 
Unsuitability  Criteria. 

Regional  Coal  Lease  Sale  Activity  Planning  Issues 

Level  of  Leasing. 
Data  Adequacy. 
Rebuttable  Presumption. 

Lease  Sale  Issues 

Negotiated  Sales. 

Minimum  Bids. 

Bid  Screening  Procedure. 


Land  Use  Planning  Issues 

Resource  Management  Plans  v.  Management  Framework  Plan  Amendments 

ISSUE:   Should  the  Department  use  RMPs,  MFP  amendments,  or  a  combination  of 
the  two  as  the  land  use  planning  base  for  Federal  coal  leasing? 

Prior  to  1979  when  BLM  adopted  new  planning  regulations,  the  Bureau  used  a 
two-phased  planning  system  —  the  first  phase  being  the  preparation  of  a 
Management  Framework  Plan  (MFP)  for  the  planning  area;  the  second  being  a 
separate  environmental  analysis  done  on  each  resource  use  identified  in  the 
MFP.   For  example,  the  MFP  could  identify  coal  leasing  as  a  possible  resource 
use.   An  EIS  only  on  the  projected  effects  of  coal  leasing  would  then  be 
prepared.   As  part  of  this  process  and  to  comply  with  the  planning 
requirements  of  the  Federal  Land  Policy  and  Management  Act  of  1976,  MFP 
amendments  were  completed. 
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Because  the  MFP  process  was  difficult  to  use  in  assessing  the  comprehensive 
nature  of  resource  uses  as  required  by  the  FLPMA,  the  BLM,  in  August  1979, 
released  new  planning  regulations.   These  regulations  required  the  BLM  to 
prepare  Resource  Management  Plans  (RMPs);  however,  the  regulations  did  provide 
for  a  transition  period  to  replace  MFP  amendments  with  RMPs. 

In  its  report,  the  OTA  found  that  various  publics  perceive  that  MFP  amendments 
are  inadequate  documents  in  terms  of  incorporating  the  planning  requirements 
of  FLPMA.   The  OTA  stated  that  future  reliance  on  MFP  amendments  to  support 
the  leasing  program  would  continue  to  contribute  to  the  perceived  inadequacy 
of  the  Department's  data  and  analysis  and  thus  reduce  the  likelihood  that  the 
leasing  program  could  proceed  in  a  predictable  and  stable  manner.   The  OTA 
therefore  encouraged  the  Department  to  ensure  that  comprehensive  area  planning 
(i.e.,  RMPs)  be  completed  before  a  lease  offering. 

The  Department  agreed  with  OTA  to  the  extent  that  comprehensive  land  use 
planning  is  necessary  for  sound  regional  coal  lease  sale  activity  planning. 
To  accomplish  this,  the  Department  proposed  to  initiate  new  regional  coal 
lease  sale  activity  planning  only  in  those  areas  where  RMPs  have  been 
completed.   This  proposal,  which  is  discussed  in  further  detail  in  Appendix 
II,  Page  II-6,  in  this  SID,  would  allow  a  transition  period  from  MFP 
amendments  to  RMPs  and  permit  the  Department  to  continue  with  the  regional 
coal  lease  sale  activity  planning  that  was  suspended  in  late  1984.   The  MFP 
amendments  were  prepared  to  comply  with  the  principles  of  multiple  use  and 
sustained  yield.   They  were  developed  using  the  unsuitability  review  and 
surface  owner  consultation  requirements,  as  well  as  to  ensure  that  the  MFPs 
were  consistent  with  public  participation  and  governmental  coordination,  but 
not  necessarily  precisely  as  prescribed  in  43  CFR  1610.2  and  1610.3.   (See  43 
CFR  1610.8.) 

When  regional  leasing  actions  were  suspended  in  March  1984,  all  Federal  coal 
production  regions  were  at  some  stage  of  regional  coal  lease  sale  activity 
planning.   Final  regional  EISs  for  a  first  round  San  Juan  River  regional  lease 
sale  and  second  round  regional  lease  sales  for  the  Uinta-Southwestern  Utah 
Region  and  the  Alabama  Subregion  had  been  filed  with  the  Environmental 
Protection  Agency.   A  draft  EIS  for  the  Green  River-Hams  Fork  Round  II  leasing 
effort  had  received  public  review,  and  the  final  EIS  was  ready  for  printing 
and  release.   A  draft  EIS  for  a  Round  II  Powder  River  sale  had  received  public 
comment.   In  the  Fort  Union  Region,  new  tract  delineation  for  a  second  round 
of  regional  coal  lease  sale  activity  planning  had  been  completed. 

The  Department's  proposal  to  allow  the  above  regional  coal  lease  sale  activity 
plans  to  mature  based  on  MFP  amendments  was  based  on  several  factors.   Most 
important,  substantial  fiscal  resources  had  already  been  invested  by  BLM.   To 
abandon  the  existing  work  meant  not  only  loss  of  "sunk"  costs  but  also 
substantial  delays  in  offering  the  tracts  described  in  the  regional  EISs. 
Further,  the  Department  previously  stated  that  the  MFPs  supporting  these 
leasing  activities,  which  were  amended  to  bring  them  into  compliance  with 
FLPMA,  are  adequate  documents. 
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In  a  recent  letter,  the  National  Wildlife  Federation  stated  that  the  Bureau 
should  start  anew  the  planning  for  the  pending  regional  coal  lease  sales  after 
the  completion  of  RMPs  and  National  Forest  Plans. 

Recent  region-by-region  analysis  indicates  that  the  Department's  earlier 
position  to  allow  continuation  of  regional  coal  lease  sale  activity  planning 
has  less  overall  importance  than  originally  thought.   The  significance  of  the 
effect,  however,  varies  from  region  to  region  as  follows. 

1.  Southern  Appalachian  Region  (Alabama  Subregion)  —  The  proposal  has  no 
effect  because  regional  coal  lease  sale  activity  planning  in  this  regionTs 
based  on  a  land  use  analysis,  which  is  the  accepted  land  use  planning  process 
in  areas  characterized  by  split-estate  ownership  (i.e.,  the  government  owns 
the  coal  under  private  or  State  surface)  and  where  the  Government  is  not  a 
major  surface  owner. 

2.  San  Juan  River  Region  —  Round  I  regional  coal  lease  sale  activity 
planning  is  based  entirely  on  MFP  amendments.   Since  beginning  regional  coal 
lease  sale  activity  planning  in  this  region,  the  forecasted  demand  for  San 
Juan  coal  has  changed.   Currently,  there  is  no  expressed  industry  interest  in 
any  of  the  tracts  delineated  for  Round  I.   Most  interest  in  Federal  coal  is  in 
some  of  the  26  preference  right  lease  applications  that  contain  the  best 
unleased  coal  in  the  San  Juan  River  Region.   There  also  could  be  occasional 
interest  in  an  emergency  tract.   No  delays  in  these  actions  (i.e.,  processing 
emergency  applications  and  PRLAs)  would  occur,  provided  MFP  amendments  can  be 
used. 

3.^  Fort  Union  Region  —  Currently,  there  is  little  industry  interest  in 
this  region,  except  for  an  occasional  emergency  tract.   This  region  is 
characterized  by  split-estate  ownership  (some  90-95  percent  of  the  surface 
is  in  private  ownership);  coal  ownership  is  typically  in  a  checkerboard 
pattern.   An  RMP  for  the  North  Dakota  portion  of  the  Fort  Union  Region  is 
being  prepared.   This  RMP  encompasses  virtually  all  of  the  significant  coal 
resources  of  the  region.   A  final  decision  and  adoption  of  the  RMP  is 
expected  in  September  1987.   Requiring  RMPs  for  a  second  round  of  regional 
coal  lease  sale  activity  planning  in  the  Fort  Union  Region  would  not  cause 
significant  delays,  provided  emergency  tracts  could  be  timely  offered  using 
MFP  amendments. 

4.  Uinta-Southwestern  Utah  Region  —  Of  27  tracts  studied  in  the 

Round  II  EIS,  three  were  subsequently  sold/transferred.   Eleven  of  the  24 
remaining  tracts  are  on  National  Forest  System  Lands  and  are  presumed  to  be 
covered  by  adequate  Forest  Service  planning  documents  and  could  be  offered  for 
lease;  industry  has  shown  a  strong  interest  in  four  of  these  tracts.   The 
remaining  13  tracts  are  covered  by  BLM  MFP  amendments;  only  three  of  these 
tracts  have  strong  industry  interest.   Requiring  RMPs  for  the  Round  II  effort 
could  delay  offering  these  three  tracts  for  an  additional  36-52  months  to 
allow  for  completion  of  land  use  planning. 

5.  Green  River-Hams  Fork  Region  —  In  the  Colorado  portion  of  the  region, 
RMPs  are  or  will  be  completed  by  August  1986  and  will  cover  all  but  two  of  the 
Round  II  tracts  (one  of  which  is  of  no  interest;  the  other  is  of  high 
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interest).   In  Wyoming,  there  is  only  one  RMP  being  prepared  (it  covers  one 
tract  that  is  of  little  interest).   At  least  four  other  tracts  covered  by  MFP 
amendments  are  of  near-term  interest  to  industry.   Therefore,  requiring  RMPs 
for  the  Green  River-Hams  Fork  Round  II  effort  could  delay  offering  at  least 
four  Wyoming  tracts  for  an  additional  36-52  months.   Most  of  the  Colorado 
tracts,  however,  could  be  offered  as  soon  as  the  suspended  regional  coal  lease 
sale  activity  planning  could  be  completed,  if  separated  from  the  Wyoming 
portion  of  the  region. 

6.   Powder  River  Region  —  RMPs  covering  all  Powder  River  Round  II  tracts  or 
areas  open  to  possible  leasing  have  been  prepared.   Therefore,  the  issue  of 
RMPs  to  replace  MFP  amendments  has  no  effect  on  Round  II  lease  sale  planning 
in  this  region. 

Option  1.   Any  land  use  plan  meeting  the  requirements  of  BLM  or  Forest  Service 
land  management  planning  regulations  would  be  acceptable  as  the 
planning  base  for  further  coal  leasing  activities. 

Pro:   1.   Coal  leasing  could  proceed  without  delay  based  on  existing  land 
use  plans. 

2.   This  option  addresses  the  adequacy  of  land  use  planning  on  a 
plan-by-plan  basis,  rather  than  making  judgments  about  plan 
adequacy  based  on  the  rules  in  effect  at  the  time  that  the 
plans  were  prepared.. 

Con:   1.   There  would  be  continued  controversy  regarding  the  adequacy  of 
MFP  amendments  as  a  basis  for  the  Federal  coal  leasing 
program.   In  other  words,  this  option  would  not  wholly 
eliminate  criticism  of  MFP  amendments  as  a  basis  for  regional 
coal  lease  sale  activity  planning.   Nine  years  have  passed 
since  the  passage  of  the  Federal  Land  Policy  and  Management 
Act,  which  some  believe  is  more  than  enough  time  for  the  Bureau 
to  bring  its  planning  base  into  compliance  with  the  statute. 

2.  The  risk  that  there  would  be  successful  litigation  and 
therefore  further  delay  in  implementing  the  coal  program  is 
high. 

3.  There  is  no  demonstrated  urgency  for  coal  leasing  to  resume  in 
the  near  future  so  that  any  delay  incurred  while  new  RMPs  were 
completed  would  not  have  a  significant  impact  on  coal  supply. 

Option  2.*   New  regional  coal  lease  sale  activity  planning  would  be  initiated 
only  in  those  areas  where  RMPs  have  been  completed.   The  regional 
coal  lease  sale  activity  planning  suspended  during  the  program 
review  would  proceed  based  on  the  land  use  plans  in  effect. 
Emergency  leasing,  leasing  by  application,  and  PRLA  processing  may 
proceed  based  on  MFP  amendments. 


*  Options  so  marked  are  included  in  the  Proposed  Action. 
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Pro:   1.   This  would  allow  for  a  reasonable  transition  from  MFP 

amendments  to  RMPs  resulting  in  no  delays  in  the  resumption  of 
the  regional  coal  lease  sale  activity  planning  process  that  was 
suspended  in  1984. 

2.  There  would  be  no  delays  in  the  processing  of  PRLAs,  leasing  by 
application,  and  emergency  leasing. 

3.  Future  land  use  planning  would  be  stabilized  because  there 
would  be  no  disruption  to  the  Bureau's  RMP  schedule  currently 
in  effect  or  required  alterations  to  the  cost  projections  for 
completing  these  land  use  plans. 


Con:   1. 


There  would  be  continued  controversy  regarding  the  adequacy  of 
MFP  amendments  as  a  basis  for  the  Federal  coal  leasing 
program.   In  other  words,  this  option  would  not  wholly 
eliminate  criticism  of  MFP  amendments  as  a  basis  for  regional 
coal  lease  sale  activity  planning.   Nine  years  have  passed 
since  the  passage  of  the  Federal  Land  Policy  and  Management 
Act,  which  some  believe  is  more  than  enough  time  for  the  Bureau 
to  bring  its  planning  base  into  compliance  with  the  statute. 

2.   The  risk  that  there  would  be  successful  litigation  and 

therefore  further  delay  in  implementing  the  coal  program  is 
high. 


3.  There  is  no  demonstrated  urgency  for  coal  leasing  to  resume  in 
the  near  future  so  that  any  delay  incurred  while  new  RMPs  were 
completed  would  not  have  a  significant  impact  on  coal  supply. 

Option  3.   No  regional  leasing  of  any  kind  would  occur  until  RMPs  have  been 
completed.   This  includes  sales  in  those  regions  where  regional 
coal  lease  sale  activity  planning  was  suspended  during  the  program 
review.   Emergency  leasing,  leasing  by  application,  and  PRLA 
processing  may  proceed  based  on  MFP  amendments. 


Pro:   1. 


2o 


This  would  eliminate  controversy  and  public  criticism  regarding 
the  leasing  of  coal  through  regional  coal  lease  sale  activity 
planning  without  the  benefit  of  an  RMP. 

This  would  not  significantly  disrupt  the  suspended  regional 
coal  lease  sale  activity  planning  given  the  fact  that  only  a 
few  tracts  are  directly  affected  and  there  is  no  great  urgency 
for  them  by  industry.   In  the  case  of  the  Powder  River  Region, 
there  would  be  no  disruption  because  RMPs  have  been  completed. 

3.  Leasing  by  application  sales  and  PRLA  processing  could  proceed 
without  delay  based  on  existing  land  use  plans. 

4.  The  risk  of  further  delaying  litigation  on  this  issue  would  be 
significantly  reduced. 
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Con:   1.   This  option  could  increase  the  costs  of  planning. 

2.  This  option  could  disrupt  the  current  planning  schedule, 
resulting  in  a  reallocation  of  planning  funds  to  areas  of 
a  lower  priority  where  planning  is  less  critical. 

3.  The  offering  of  20-25  tracts  containing  approximately 

690  million  tons  of  recoverable  Federal  coal  could  be  delayed 
24-36  months. 

Option  4.   No  leasing  of  any  kind  —  i.e.,  no  regional  leasing,  leasing  by 

application  and  emergency  leasing,  and  no  PRLA  processing  —  would 
occur  until  RMPs  are  completed. 

Pro:  1.  This  option  would  assure  that  all  the  Federal  coal  that  is 
leased  in  the  future  has  a  firm  planning  base.  All  of  the 
planning-related  controversy  would  be  eliminated. 

2.   This  option  would  eliminate  the  risk  of  successful  litigation 
based  on  the  planning  issue. 

Con:   1.   This  option  would  be  overly  restrictive  in  that  emergency 

leases  could  not  be  obtained  by  industry  in  a  timely  manner. 

2.  The  processing  of  113  PRLAs  would  be  delayed  an  additional 
24-36  months  pending  completion  of  RMPs. 

3.  This  option  could  significantly  increase  the  costs  of  planning 
in  the  near  term,  especially  to  accommodate  processing  of 
PRLAs,  leasing  by  application  and  emergency  leasing. 

4.  This  option  would  cause  significant  disruptions  to  the  current 
planning  schedule. 

Unsuitability  Criteria 

ISSUE:   How  should  the  Department  protect  resources  not  listed  in  the  Code 
of  Federal  Regulations  as  a  part  of  the  Federal  coal  program 
unsuitability  criteria? 

The  Department  currently  has  three  options  available  to  ensure  consideration 
of  resources  which  are  often  cited  as  being  overlooked  by  the  BLM  during  its 
land  use  planning  process  which  is  aimed  at  identifying  lands  acceptable  for 
further  consideration  for  coal  leasing.   Option  1  is  to  propose,  through 
rulemaking,  additional  unsuitability  criteria.   (if  the  decision  is  to  propose 
additional  criteria  through  rulemaking,  the  list  of  suggested  areas  may 
include  any  or  all  of  the  six  listed  in  Appendix  III.)   Option  2  is  for  the 
BLM  to  consider  the  resource  values  suggested  as  criteria  in  the  multiple  use 
analysis  phase  of  land  use  planning,  as  is  currently  done,  and  issue  manual 
and  handbook  guidance  that  would  give  special  emphasis  to  those  values  as  well 
as  other  values  described  in  Section  522(a)(3)  of  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA)  and  defined  at  30  CFR  762.5.   Both  Options  1  and  2 
are  discussed  in  Appendix  III. 
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Option  3  was  developed  as  a  compromise  between  Option  1  and  2.   It  is  similar 
to  Option  2;  however,  in  addition  to  manual  and  handbook  guidance,  the  BLM 
would  propose  rulemaking  to  specify  that  those  items  suggested  for  new 
unsuitability  criteria  receive  emphasis  during  the  multiple  use  assessment 
phase  of  land  use  planning.   The  proposed  regulation  also  specifically  directs 
the  BLM  to  consider  the  resource  values  listed  in  Section  522(a)(3)  of  SMCRA 
and  defined  at  30  CFR  762.5  during  multiple  use  assessment.   It  should  be 
noted  that  if  either  Option  2  or  3  is  selected,  reclaimability  would  be 
considered  during  the  application  of  the  coal  development  potential  screen  in 
land  use  planning,  during  regional  coal  lease  sale  activity  planning  when 
preparing  tract  profiles  and  at  the  time  of  tract  ranking,  with  the  final 
determination  made  at  the  time  of  mine  plan  review. 

Regardless  of  which  option  is  selected,  BLM  will  propose  clarifications  to  the 
existing  unsuitability  regulations  as  outlined  in  Appendix  III,  page  111-33. 

The  issue  of  adopting  additional  criteria  has  raised  considerable  controversy 
both  inside  and  outside  the  Department.   Those  in  favor  of  adopting  additional 
criteria  believe  that  it  would  make  the  Federal  coal  leasing  program  more 
environmentally  sound  and  cost  effective.   Those  opposing  such  an  action  and 
who  favor  either  Option  2  or  3  believe  that  the  current  program  already 
provides  adequate  protection  to  resources  of  concern  and  that  the  adoption  of 
additional  unsuitability  criteria  would  unnecessarily  complicate  the  Federal 
lands  review  process. 

The  OTA,  in  its  report,  Environmental  Protection  in  the  Federal  Coal  Leasing 
Program  (OTA-E-237,  May  1984),  criticized  the  efficacy  of  BLM1 s  current 
application  of  the  unsuitability  criteria  and  identified  a  number  of  criteria 
that  could  be  added  to  the  coal  program's  list  of  unsuitability  criteria.   The 
resources  suggested  by  the  OTA  are  wetlands,  tribal  sacred  sites,  single  grave 
sites  (as  opposed  to  cemeteries),  paleontological  sites,  producing  oil  and  gas 
wells,  other  reserved  Federal  lands  (e.g.,  military  reservations),  air 
quality,  and  reclaimability.   The  OTA  made  no  recommendations  concerning  the 
adoption  of  these  new  criteria. 

In  response  to  a  May  21,  1984,  letter  from  Congressman  Morris  K.  Udall,  OTA 
prepared  a  subsequent  report  on  the  Federal  coal  leasing  program  entitled 
Technologies,  for  Western  Surface  Mine  Planning  and  Reclamation.   The  draft  of 
this  report,  which  is  due  to  be  released  at  the  end  of  March  1986,  responds, 
in  part,  to  Congressman  Udall' s  concern  for  "the  reclamation  potential  of 
Federal  mined  coal  lands,  (and)  .  .  .  the  growing  practice  of  deferring 
environmental  decisions  to  mine  plan  review  (especially  through  the  use  of 
lease  stipulations)."   The  draft  report  concludes  that  environmental  review 
programs  used  during  the  Federal  coal  leasing  process  are  not  effective  in 
screening  environmental  problems  during  the  leasing  stage. 

As  part  of  the  Department's  review  of  the  Federal  coal  management  program  and 
in  response  to  OTA's  1984  study,  the  Secretary  directed  the  Bureau  to  evaluate 
its  experience  with  the  regulatory  changes  made  to  the  unsuitability  criteria 
in  1982  and  1983  and  further  directed  that  the  evaluation  include  an 
opportunity  for  interested  parties  to  express  their  concerns  about  the  changes 
in  the  criteria.   The  Bureau's  evaluation,  A  Review  of  the  Unsuitability 
Criteria  in  Federal  Coal  Leasing  (BLM,  March  1985),  was  included  as  an 
appendix  to  the  EIS  Supplement  and  generated  considerable  public  comment. 
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In  the  course  of  this  review,  numerous  comments  were  made  proposing  new 
criteria  for  reclamation  riparian  habitat,  wetlands,  and  sole-source 
aquifers.   Suggestions  also  were  received  for  screening  lands  from  further 
consideration  under  the  Federal  coal  leasing  program  if  adverse  impacts  would 
likely  result  to  air  quality  Class  I  PSD  (prevention  of  significant 
deterioration)  areas  and  adjacent  units  of  the  National  Park  System. 


In  the  EIS  Supplement,  the  Bureau  did  not  include  the  possibility  of  expanding 
the  list  of  unsuitability  criteria  in  the  Proposed  Action  nor  in  any  other 
alternative,  although  such  a  possibility  was  discussed  in  an  appendix  to  the 
EIS  Supplement.   However,  this  fact  does  not  preclude  the  Department  from,  as 
a  matter  of  policy,  including  additional  unsuitability  criteria  in  the 
Bureau's  land  use  planning  process  while  concurrently  initiating  rulemaking  to 
solicit  public  review  and  comment.   If  the  Department  does  decide  to  adopt 
additional  criteria  and  proceeds  as  briefly  stated  above,  no  delay  in  Federal 
coal  leasing  needs  to  occur.   For  an  expanded  discussion  of  the  merits  of 
adopting  each  of  the  six  criteria  for  which  a  Secretarial  decision  is  needed, 
see  Appendix  III  of  the  SID. 

What  follows  is  a  synopsis  of  comments  received  on  the  final  EIS  Supplement 
during  the  30-day  period  following  release  of  the  final  document. 

In  its  letter  of  November  5,  1985,  the  National  Wildlife  Federation  and 
four  co-signors  (Natural  Resources  Defense  Council,  Western  Organization  of 
Resource  Councils,  Friends  of  the  Earth,  and  the  Sierra  Club)  outlined  their 
support  for  (1)  the  addition  of  new  criteria  for  reclamation  and  wetlands;  (2) 
adoption  of  other  regulatory  amendments,  including  additional  criteria,  that 
will  resolve  the  issues  and  problems  identified  in  the  program  review;  and  (3) 
a  request  that  the  Bureau  assess  the  environmental  impacts  of  alternative 
solutions  to  resolve  outstanding  issues  as  part  of  its  rulemaking  process. 
See  Appendix  I. 

In  its  letter  of  November  12,  1985,  the  Office  of  Federal  Activities  in  the 
Environmental  Protection  Agency  (EPA)  expressed  regret  that  new  unsuitability 
criteria  specific  to  sole-source  water  supplies,  riparian  habitat,  and 
wetlands  were  not  adopted.   Despite  the  agency's  disappointment,  the  EPA 
offered  further  assistance  in  the  development  of  additional  guidance  to 
protect  these  vulnerable,  diminishing  and  significant  resources.   See  Appendix 
I. 

In  its  letter  of  November  18,  1985,  the  National  Coal  Association  stated  that 
"excessive  and  redundant  land  use  screens  —  in  spite  of  the  legislative 
unsuitability  criteria  and  rigorous  permitting  requirements  under  SMCRA  — 
overlapping  land  use  planning  and  multiple  and  duplicative  stages  of  public 
comment  continues  to  plague  the  program."   See  Appendix  I. 

The  U.S.  Fish  and  Wildlife  Service  (FWS)  believes  that  the  current  BLM  land 
use  planning  system  does  not  adequately  protect  affected  wetland  and  riparian 
areas  and  recommends  the  adoption  of  unsuitability  criteria  to  protect  these 
resource  values.   Moreover,  the  FWS  suggests  that  an  exception  clause  for 
these  criteria  include  a  statement  that  leasing  and  mining  could  occur  if  the 
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State  and  Federal  wildlife  agencies,  BLM,  and  the  regulatory  agencies  concur 
that  reclamation  techniques  available  at  the  time  are  sufficient  to  ensure  the 
adequate  reclamation  of  wetland  and  riparian  habitats. 

The  FWS  recommends  that  the  SID  include  an  option  to  select  an  additional 
unsuitability  criterion  for  wetlands  using  the  definitions  in  the  U.S.  Fish 
and  Wildlife  Service  publication  Classification  of  Wetlands  and  Deep-Water 
Habitats  of  the  U.S.   The  following  language  for  the  wetlands  criterion  is 
suggested. 

"Federal  lands  that  contain  wetlands  or  deep  water  habitats  that: 

(1)  have  significant  value  for  groundwater  recharge,  water  quality,  fish 
and  wildlife  habitat,  recreational  uses,  or  scientific  study,  and 

(2)  utilize  available  mining  and  reclamation  technology,  cannot  be 
adequately  protected  from  adverse  impacts  or  restored  to  at  least 
its  former  value  as  a  wetland,  as  determined  by  the  surface 
management  agency  in  consultation  with  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  and  the  U.S.  Fish  and  Wildlife  Service, 
shall  be  considered  unsuitable. 

A  lease  may  be  issued,  and  mining  operations  approved,  in  such  areas  if 
the  Bureau  of  Land  Management,  State  and  Federal  wildlife  agencies  and 
the  regulatory  agencies  concur  that  reclamation  techniques  available  at 
the  time  are  sufficient  to  ensure  the  adequate  reclamation  of  wetland 
habitats ." 


The  FWS  further  suggests  that  clarification  is  needed  for  several  definitions 
pertaining  to  fish  and  wildlife  resources.   The  definition  for  wetlands  used 
by  BLM  is  based  on  BLM  Manual  6740  (as  stated  in  Appendix  III).   The  FWS 
recommends  that  BLM's  wetland  definition  be  revised  to  reflect  the  wetland 
definition  found  in  the  FWS  publication  Classification  of  Wetlands  and 
Deep-Water  Habitats  of  the  U.S.,  as  the  BLM  definition  is  too  narrow  in 
scope. 

Criterion  No.  15  applies  to  Federal  lands  that  are  fish  and  wildlife  habitat 
for  resident  species  of  high  interest  to  the  States  and  are  essential  for 
maintaining  these  priority  wildlife  species.   The  BLM  proposes  to  amend  this 
criterion  to  (1)  include  the  addition  of  the  phrase  "sensitive  plants"  and 
(2)  change  the  expression  "critical  habitat"  to  "crucial  habitat." 

In  regard  to  the  second  change,  FWS  recommends  that  language  be  included  in 
Criterion  No.  15  that  would  provide  for  the  protection  of  habitat  essential  to 
resident  species  selected  as  high  interest  species  by  the  States.   The  term 
"crucial  habitat,"  as  defined  by  BLM  Manual  6600,  does  not  provide  for  the 
protection  of  resident  species  selected  by  the  States.   Instead,  this  term 
limits  the  protection  of  habitat  to  those  habitat  types  necessary  for  species 
on  the  verge  of  becoming  threatened  or  extinct. 
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The  National  Park  Service  (NPS)  firmly  believes  that  there  is  a  sound  public 
policy  and  legal  basis  for  adopting  an  unsuitability  criterion  to  protect  NPS 
units.   The  NPS  notes  that  the  BLM's  efforts  to  consider  objectively  the 
adoption  of  additional  unsuitability  criteria  has  been  seriously  deficient. 

The  NPS  points  out  that  the  current  list  of  unsuitability  criteria 
conspicuously  omits  (1)  the  SMCRA  criteria  that  provide  general  protection 
against  adverse  effects  to  units  of  the  National  Park  System;  (2)  the  legal 
and  policy  requirements  of  the  National  Park  Service  Organic  Act  of  1916;  and 
(3)  the  Clean  Air  Act's  purpose  "to  preserve,  protect,  and  enhance"  the  air 
quality  in  units  of  the  National  Park  System.   The  NPS  recommends  the  adoption 
of  the  following  criterion: 

"Federal  lands  in  proximity  to  units  of  the  National  Park  System  shall  be 
considered  unsuitable  for  Federal  coal  leasing  where  the  National  Park 
Service,  in  consultation  with  the  surface  management  agency,  determines 
that  unacceptable  adverse  impacts  from  such  leasing  and  subsequent 
development  activities  can  be  reasonably  expected  to  occur  to  park 
resources  and  visitor  values." 

In  recommending  the  adoption  of  this  criterion,  the  NPS  has  stressed  that  its 
request  for  a  park  protection  criterion  does  not  constitute  a  request  for 
"buffer  zones."   The  NPS  states  that  the  application  of  the  criterion  would 
require  Bureau  planners  to  undertake  a  case-by-case  analysis  of  whether 
Federal  lands  could  be  offered  for  coal  leasing  without  adversely  affecting 
park  resources  and  values.   Such  an  analysis  would  consider  the  site-specific 
characteristics  of  Federal  lands  including  proximity  to  NPS  units,  surface  and 
ground  water  flow  patterns,  terrain,  meteorology,  etc. 

The  NPS  further  states  that,  if  the  decision  is  to  adopt  additional  criteria, 
the  list  of  suggested  areas  may  include  any  or  all  of  the  six  areas  listed  in 
Appendix  III.   If  the  decision  is  not  to  adopt  additional  unsuitability 
criteria,  the  resource  values  considered  by  the  suggested  criteria  would  be 
assessed  in  the  multiple  use  analysis  phase  of  land  use  planning  in  which 
Bureau  planners  weigh  coal  values  relative  to  other  resource  values 
(Option  2).   The  application  of  this  screen  has  been  widely  criticized  as 
being  inappropriate  and  ineffective.   As  a  result,  additional  guidance  and 
procedures,  at  a  minimum,  would  be  needed  on  how  to  conduct  the  multiple  use 
assessment. 

The  position  of  these  various  groups  and  agencies  resulted  in  the  development 
of  a  third  option  for  the  Secretary  which,  unlike  Options  1  and  2,  was  not  a 
part  of  BLM's  unsuitability  review.   If  this  third  option  is  selected,  the 
Federal  coal  regulations  would  be  revised  in  two  places:   (1)  at  43  CFR 
3420.1-4(e)(3)  -  General  Requirements  for  Land  Use  Planning;  and  (2)  at  43  CFR 
3420.1-6  -  Consultation  with  Federal  Surface  Management  Agencies.   The  BLM  has 
developed  the  following  wording  for  these  two  changes  (subject  to  procedures 
for  proposed  rulemaking).   (NOTE:   Words  underlined  are  to  be  added.   Words  in 
brackets  [  .  .  .  ]  are  to  be  deleted.) 
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43  CFR  3420.1-4(e)(3) 


Multiple  land  use  decisions  shall  be  made  which  may  eliminate  additional 
coal  deposits  from  further  consideration  for  leasing  to  protect  other 
resource  values  and  land  uses  [of  a]  that  are  locally,  regionally  or 
nationally  important  [or  unique]  in  nature  and  that  are  not  included  in 
the  unsuitability  criteria  discussed  in  paragraph  (e)  of  this  section. 
Such  values  and  uses  include  but  are  not  limited  to  those  identified  in 
Section  522(a)(3)  of  the  Surface  Mining  Control  and  Reclamation  Act,  and 
as  defined  in  30  CFR  762.5.   In  making  these  multiple  use  decisions,  the 
Bureau  of  Land  Management  or  the  surface  management  agency  conducting  the 
land  use  planning  shall  place  particular  emphasis  on  protecting  the 
following:  air  and  water  quality;  wetlands,  riparian  areas,  and 
sole-source  aquifers;  and  Federal  lands  contiguous  to  units  of  the 
National  Park  System,  the  National  Wildlife  Refuge  System,  the  National 
System  of  Trails,  and  the  National  Wild  and  Scenic  Rivers  System. 

43  CFR  3420.1-6 

Where  the  Federal  surface  management  agency  other  than  the  Bureau  of  Land 
Management  administers  limited  areas  overlying  Federal  coal  within  the 
boundaries  of  a  comprehensive  land  use  plan  or  land  use  analysis  being 
prepared  by  the  Bureau  of  Land  Management,  or  where  the  Bureau  of  Land 
Management  manages  land  contiguous  to  units  of  other  Federal  agencies, 
the  Bureau  of  Land  Management  shall  consult  with  the  other  agency  to 
jointly  determine  [to  obtain  its  recommendations  as  to  the]  acceptability 
for  further  consideration  for  leasing  of  the  contiguous  land  or  the  land 
the  other  agency  administers. 

Option  3  has  been  developed  as  a  compromise  to  bring  into  the  Federal  coal 
regulations  those  resource  values  most  frequently  cited  as  being  overlooked  by 
the  BLM  during  the  preparation  of  its  land  use  plans  without  adding  additional 
criteria  and  to  require  consultations  that  lead  to  joint  determinations  by 
surface  management  agencies  as  to  the  acceptability  of  designated  areas  being 
considered  further  in  the  tiered  leasing  process.   This  compromise  allows  the 
BLM  to  be  responsive  to  a  number  of  the  comments  received  on  this  issue  by  a 
host  of  program  review  participants. 

If  selected  by  the  Secretary,  multiple  use  assessment  and  the  unsuitability 
criteria  will  receive  equal  emphasis  during  land  use  planning.   The  principle 
difference  is  that  the  unsuitability  criteria  are  formulated  nationally, 
whereas  the  multiple  resource  analysis  is  guided  by  criteria  formulated  at  the 
local  (resource  area)  level  and  subject  to  public  participation,  review  and 
comment.   For  example,  by  evaluating  the  impacts  of  potential  coal  leasing  to 
units  of  the  National  Park  System  at  the  local  level,  the  local  BLM  Area 
Manager  and  the  Park  Superintendent  could  take  into  account  the  nuances  of  the 
geographic  setting  —  an  impossibility  if  one  were  to  try  to  do  so  at  the 
national  level. 
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Option  1:   Select  any  or  all  of  the  following  six  suggested  additional 
unsuitability  criteria  for  proposed  rulemaking  —  wetlands, 
sole-source  aquifers,  riparian  habit,  lands  adjacent  to  air  quality 
Class  I  PSD  areas,  Federal  lands  contiguous  to  units  of  the 
National  Park  System,  and  reclaimability . 

Pro:   1.   This  would  eliminate  a  source  of  controversy,  but  only  for 
those  criteria  added  to  the  list. 

2.  Adoption  of  certain  of  the  criteria  would  highlight  in 
regulation  other  policy  objectives  of  the  Secretary  (e.g.,  park 
and  wetland  protection). 

3.  It  would  improve  documentation  of  Federal  lands  review  required 
by  SMCRA,  but  only  for  those  criteria  added  to  the  list. 

4.  It  would  clarify  documentation  of  the  Federal  lands  review  for 
only  selected  values  covered  by  Section  522(a)(3)  of  SMCRA. 

Con:   1.   This  would  require  more  documentation  leading  to  additional 
administrative  expenditures  in  the  short  run. 

2.  Adopting  new  criteria  would  contribute  to  the  erroneous 
perception  that  the  Federal  lands  review  is  distinct  from  the 
BLM's  established  land  use  planning  process. 

3.  There  would  be  little  opportunity  to  tailor  the  consideration 
of  these  values  to  the  unique  local  conditions  present  in  the 
planning  area. 

4.  The  required  rulemaking  may  delay  Federal  coal  leasing. 

Option  2.*  Do  not  select  any  new  unsuitability  criteria  for  proposed 

rulemaking;  issue  manual  and  handbook  guidance  to  consider  the 
resource  values  described  in  Section  522(a)(3)  of  the  Surface 
Mining  Control  and  Reclamation  Act  and  defined  at  30  CFR  762.5, 
with  special  emphasis  on  those  values  suggested  as  unsuitability 
criteria,  in  the  multiple  use  analysis  phase  of  land  use  planning. 
The  final  determination  on  reclaimability  will  continue  to  be  made 
at  the  time  of  mine  plan  review. 

Pro:   1.   This  would  help  clarify  the  relationship  between  the  Federal 
lands  review  and  the  BLM's  established  land  use  planning 
procedures. 

2.  This  could  be  implemented  without  revising  the  regulations. 

3.  This  would  help  clarify  documentation  of  the  Federal  lands 
review  required  by  Section  522(a)(3)  of  the  Surface  Mining 
Control  and  Reclamation  Act. 


This  would  be  consistent  with  the  Proposed  Action  in  the  EIS 
Supplement  of  not  considering  any  additional  unsuitability 
criteria. 
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5.  It  would  permit  local  surface  managers  to  tailor  consideration 
of  these  values  to  the  unique  conditions  found  in  the  planning 
area. 

Con:   1.   The  Department  could  be  perceived  as  being  unresponsive  to 

public  and  governmental  concerns,  and  controversy  regarding  the 
protection  of  these  values  would  continue. 

2.  It  would  not  highlight  in  regulation  the  Department's  park  and 
wetland  protection  objectives. 

3.  By  not  highlighting  these  values  in  regulation,  the  BLM  would 
be  vulnerable  to  the  charge  that  procedures  and  guidelines  can 
be  changed  without  public  review  and  comment. 

4.  By  providing  local  surface  managers  with  discretion, 
consideration  of  these  values  may  vary  from  land  use  plan  to 
land  use  plan. 

Option  3.   Do  not  select  any  new  unsuitability  criteria  for  proposed 

rulemaking;  revise  the  coal  regulations  to  specify  that  those  items 
suggested  as  new  unsuitability  criteria  should  receive  increased 
emphasis  by  the  land  manager  in  the  multiple  use  analysis  phase  of 
land  use  planning  along  with  those  resources  listed  in  Section 
522(a)(3)  of  the  Surface  Mining  Control  and  Reclamation  Act  and 
defined  at  30  CFR  762.5.   The  final  determination  on  reclaimability 
will  continue  to  be  made  at  the  time  of  mine  plan  review.   Also, 
propose  rulemaking  to  strengthen  consultation  with  Federal  surface 
management  agencies  during  land  use  planning. 


Pro:   1.   It  would  reduce  controversy  by  specifying  in  regulation  how 
these  values  will  be  addressed  during  land  use  planning. 

2.  It  would  improve  documentation  of  the  Federal  lands  review  for 
all  of  the  values  in  Section  522(a)(3)  of  SMCRA. 

3.  It  would  highlight  in  regulation  (43  CFR  3420)  the  Department's 
concern  for  addressing  these  values  in  land  use  plans. 

4.  It  would  permit  the  local  surface  manager  to  tailor  the 
consideration  of  these  values  to  the  unique  conditions  of  the 
planning  area. 

5.  This  would  eliminate  a  source  of  controversy. 

6.  It  would  facilitate  understanding  of  the  relationship  between 
the  BLM's  established  land  use  planning  procedures  and  the 
Federal  lands  review  required  by  SMCRA. 

Con:   1.   The  required  rulemaking  may  delay  Federal  coal  leasing. 

2.   Some  program  critics  would  continue  to  believe  that  these 
values  would  not  be  adequately  protected  since  they  are  not 
listed  as  unsuitability  criteria. 
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3.   By  providing  local  surface  managers  with  discretion, 

consideration  of  these  values  may  vary  from  land  use  plan  to 
land  use  plan. 

Regional  Coal  Lease  Sale  Activity  Planning  Issues 

Level  of  Leasing 

ISSUE:   How  will  the  Department  determine  the  need  for  and  pace  of  new  leasing 
in  the  context  of  a  leasing  program? 

The  Linowes  Commission  and  the  OTA  made  several  recommendations  and 
suggestions  for  determining  the  appropriate  amount  of  Federal  coal  to  be 
leased.   The  Commission  recommended  that  the  Department  establish  and  announce 
in  a  timely  fashion  a  coal  leasing  schedule  to  promote  predictability  and 
stability  of  Federal  leasing  actions.   However,  the  Commission  believed  that 
the  government  should  have  the  flexibility  to  change  the  timing  of  lease  sales 
and  the  quantity  of  coal  to  be  offered  for  sale  based  on  an  assessment  of 
emerging  market  conditions.   The  OTA  also  proposed  offering  coal  for  lease  in 
smaller  amounts  on  a  more  predictable,  steady  schedule. 

The  Linowes  Commission  also  recognized  that  the  Department's  leasing  actions 
could  have  an  impact  on  market  conditions.   Accordingly,  the  Commission 
suggested  several  economic  factors  that  should  be  considered  by  the 
Department,  particularly  when  establishing  regional  leasing  levels.   The  OTA 
was  concerned  with  leasing  decisions  that  did  not  give  proper  consideration  to 
environmental  factors. 

Further,  both  the  Linowes  Commission  and  the  OTA  strongly  advocated  that  the 
amount  of  reserves  leased  through  the  preference  right  leasing  process  be 
considered  in  assessing  the  need  for  additional  regional  leasing. 

Finally,  the  OTA  stated  its  belief  that  frustration  and  challenges  to  leasing 
decisions  would  be  reduced  by  making  coal  data  and  analyses  that  form  the 
basis  of  coal  leasing  decisions  more  widely  available.   The  OTA  also 
recommended  that  adequate  review  time  be  provided  after  information  is  made 
available. 

In  response  to  the  Linowes  Commission  and  OTA  reports,  the  Department  proposed 
a  three-tiered  market  analysis  approach  to  assure  that  national  long-range, 
regional,  and  current  market  conditions  would  be  considered  in  each  key 
decision.   The  Department  would  require  that  regional  coal  lease  sale  activity 
planning  be  initiated  with  an  RCT  meeting  to  review  a  long-range  market 
analysis.   This  long-range  analysis  would  set  forth  the  coal  production 
forecasts  and  estimate  coal  production  capacities  for  the  regions.   As  part  of 
the  production  capacity  estimate,  the  analysis  would  consider  the  amount  of 
coal  that  may  be  leased  and  potentially  mined  as  a  result  of  processing 
PRLAs.   The  market  analysis  would  be  made  available  to  the  public  for  review 
at  least  45  days  prior  to  the  RCT  meeting. 
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At  the  initial  RCT  meeting,  the  public  would  have  the  opportunity  to  comment 
on  the  long  range  market  forecast.   Public  comment  would  be  used  by  the  RCT, 
along  with  its  own  assessment  of  the  material  presented,  to  make  a  decision  on 
whether  there  is  sufficient  need  to  begin  a  round  of  regional  coal  lease  sale 
activity  planning. 

If  the  RCT  decides  to  begin  regional  coal  lease  sale  activity  planning,  a 
second  market  analysis  would  be  considered  in  establishing  a  regional  leasing 
level.   Several  factors  would  be  considered  in  setting  regional  leasing 
levels.   These  factors  include  (1)  projections  that  provide  indications  of  the 
need  for  coal  to  meet  various  programmatic  objectives,  (2)  determinations  of 
need  by  the  Departments  of  Justice,  Interior  and  Energy,  and  (3)  limitations 
to  leasing  imposed  by  compliance  with  administrative  requirements.   Among  the 
other  factors  that  would  be  considered  in  the  leasing  level  process  are 
(1)  coal  production  capacity  projections,  (2)  coal  reserve  inventory, 
(3)  competition  for  new  coal  supply  contracts,  (4)  the  need  to  maintain 
existing  operations,  and  (5)  past  sales.   Consideration  of  production  from 
leases  maturing  from  PRLAs  would  be  included  under  these  factors.   The  leasing 
level  decision  process  would  consider  market  factors  as  well  as  other  factors, 
including  advice  from  the  Governors;  potential  economic,  social,  and 
environmental  effects,  such  as  recommendations  from  Indian  tribes;  land  use 
planning  decisions;  and  data  adequacy. 

A  third-level  market  analysis  would  be  conducted  prior  to  the  RCT's 
formulation  of  its  final  recommendations  on  a  lease  sale  schedule  and  on  the 
tracts  to  be  offered.   This  market  analysis  would  portray  current  market 
conditions  and  tract  marketability  and  would  be  used  by  the  RCT,  among  other 
things,  to  make  judgments  regarding  the  need  for  a  sale  and  the  timing  of 
offering  tracts  (i.e.,  the  RCT  would  use  the  third  market  analysis  to 
formulate  a  recommendation  to  conduct  one  single  large  sale  or  to  hold  several 
smaller  sales).   It  should  be  noted  that  the  smaller  sale,  or  phased  sale, 
concept  has  been  used  in  previous  rounds  of  coal  leasing. 

More  detailed  discussion  of  the  three-tiered  market  approach  is  provided  in 
Appendix  II,  pg.  11-116,  in  this  SID,  and  of  the  phased-sale  concept  in 
Appendix  II,  pg.  11-50.   This  proposal  was  made  available  for  public  review 
and  comment.   Analysis  and  disposition  of  comments  are  provided  in  Appendix  II 
to  this  SID. 


The  National  Coal  Association  (NCA)  submitted  a  letter  on  the  final  EIS 
Supplement  in  which  NCA  opposed  the  phased  sale  concept,  claiming  it  was  a  new 
concept  that  further  encumbered  an  already  complex  program.   (See  Appendix 
I.)   In  particular,  the  NCA  has  been  concerned  that  later  phases  of  a  phased 
sale  may  be  cancelled  if  earlier  phases  are  unsuccessful,  thereby  eliminating 
the  opportunity  for  companies  to  bid  on  tracts  of  interest  that  were  scheduled 
for  sale  in  the  later  phases.   The  third  market  analysis  would  provide  an 
opportunity  for  those  companies  to  reaffirm  their  interest  in  the  tracts,  and 
this  information  could  be  used  by  the  RCTs  and  the  Secretary  in  deciding 
whether  to  proceed  with  those  later  sales. 
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A  letter  was  also  submitted  by  the  National  Wildlife  Federation  on  behalf  of 
five  environmental  groups  on  the  final  EIS  Supplement  (see  Appendix  I).   These 
groups  did  not  believe  that  the  proposed  three-tiered  analysis  approach  would 
necessarily  eliminate  overleasing  unless  the  RCTs  were  required  to  consider 
market  analyses  in  recommending  leasing  levels.   Consequently,  these  groups 
recommended,  in  addition  to  the  three-tiered  market  analysis,  that  the 
Department  propose  regulations  to  require  the  Secretary  to  report  to  Congress, 
as  part  of  the  Department's  annual  budget  submission,  the  amount  of  coal  to  be 
offered  for  lease  during  the  fiscal  year  and  that  the  BLM  release  to  the 
public  an  analysis  on  which  the  Secretary's  decision  was  based. 

Another  alternative  to  the  three-tiered  market  analysis  is  a  single-tiered 
market  analysis.   The  single-tiered  market  analysis  was  the  procedure  used  for 
past  regional  coal  lease  sale  activity  planning.   In  that  approach,  a  leasing 
level  was  established  by  the  Secretary  early  in  the  regional  coal  lease  sale 
activity  planning  effort.   This  leasing  level  formed  the  basis  for  the 
regional  coal  lease  sale  EIS  and  had  been  perceived  by  many  as  the  amount  of 
coal  that  the  Department  intended  to  lease  at  a  lease  sale. 

The  remaining  option  is  to  have  no  market  analysis.   The  no-market-analysis 
option  would  rely  on  industry  expressions  of  leasing  interest.   Other  market 
factors,  such  as  inventory,  contracting  rate  and  forecasted  energy  demand, 
would  not  be  used  in  evaluating  an  appropriate  level  of  leasing. 

Option  1.*  Adopt  a  three-tiered  market  analysis. 

Pro:   1.   This  approach  would  provide  the  flexibility  to  increase  or 

decrease  coal  offerings  based  on  a  current  evaluation  of  market 
conditions. 

2.  It  would  provide  progressively  more  detailed  analyses  of  market 
conditions  as  regional  lease  sale  planning  proceeds  to  a  final 
lease  sale  decision. 

3.  Regional  lease  sale  activity  planning  —  a  complex, 
time-consuming  and  costly  process  —  would  be  initiated  only 
where  market  conditions  indicate  a  need  for  additional  leasing. 

Con:   1.   Based  on  past  experience,  there  is  some  question  as  to  whether 
the  Department  or  anyone  else  can  accurately  forecast  coal 
market  conditions. 

2.  The  relationship  between  forecast  market  conditions  and  Federal 
coal  leasing  decisions  is  not  clear,  so  that  an  overreliance  on 
a  three-tiered  market  analysis  for  leasing  decisions  could  fail 
to  account  for  unforeseen  circumstances  or  other  program 
objectives. 

3.  This  approach  would  not  place  a  cap  on  the  amount  of  coal  to  be 
leased  in  any  fiscal  year,  as  desired  by  several  environmental 
groups . 


Option  2. 


Pro: 


Con: 


Option  3. 


Pro: 


Con: 
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Adopt  a  three-tiered  market  analysis  with  a  requirement  that  the 
Department  notify,  on  a  fiscal  year  basis,  Congress  and  the  public 
of  the  amount  of  coal  expected  to  be  offered  for  lease  and 
justification  therefore. 

1.  This  option  would  provide  all  the  benefits  of  the  three-tiered 
market  analyses  approach,  as  in  Option  1. 

2.  It  would  provide  Congress  and  the  public  with  a  better 
indication  of  how  much  coal  the  Department  may  offer  in  the 
next  fiscal  year. 

1.  All  of  the  up-to-date  market  and  environmental  analyses  used  to 
reasonably  project  an  annual  leasing  projection  may  not  be 
available  at  the  time  the  projection  is  being  made,  making  such 
a  projection  little  more  than  a  guess. 

2.  It  could  adversely  affect  the  Department's  ability  to  lease 
sufficient  amounts  of  Federal  coal  to  meet  emergency  or 
critical  national  needs. 

Adopt  a  single-tiered  market  analysis  (i.e.,  conduct  a  regional 
market  analysis  to  establish  a  leasing  level  for  a  region  and  use 
this  throughout  regional  coal  lease  sale  activity  planning  and 
development  of  a  lease  sale  schedule). 

1.  This  option  would  be  less  administratively  complex  and  costly 
than  a  3-tiered  market  analysis. 

2.  It  would  allow  consideration  of  market  conditions  in  regional 
coal  lease  sale  activity  planning. 

3.  It  would  recognize  the  difficulties  in  making  accurate  market 
projections  by  avoiding  repeated  efforts  to  refine  previous 
projections  during  the  regional  lease  sale  planning  process. 

1.   Lease  sale  decisions  would  not  reflect  a  current  analysis  of 
market  conditions. 


The  single-tiered  market  analysis  has  been  widely  publicized  as 
the  amount  of  coal  that  the  Department  intends  to  lease  while, 
in  fact,  it  only  represents  estimated  future  needs. 

This  option  would  not  be  significantly  less  complex  nor  less 
costly  than  the  three-tiered  approach  because  most  of  the  work 
was  done  under  the  1979  system;  however,  it  was  not  finalized 
and  called  a  three-tiered  market  analysis. 
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Option  4.   Do  not  conduct  market  analyses  (i.e.,  the  level  of  leasing  would  be 
determined  solely  by  industry  expressions  of  leasing  interest). 

Pro:   1.   This  option  would  be  administratively  simple  and  the  least 
costly  because  leasing  would  rely  solely  on  industry 
expressions  of  interest. 

2.   This  option  would  preclude  the  need  for  sophisticated 
forecasting  methods. 

Con:   1.   This  option  would  be  perceived  by  the  public  as  catering  solely 
to  the  desires  of  industry. 

2.   The  Department  would  have  no  method  of  independently  analyzing 
the  condition  of  the  coal  market. 

Data  Adequacy 

ISSUE:   How  should  the  Department  assure  data  adequacy  for  making  decisions  in 
the  Federal  coal  leasing  program? 


Both  the  Linowes  Commission  and  the  OTA  expressed  concern  about  the  quantity 
and  quality  of  coal  and  other  resource  data  and  analyses  needed  to  support 
decisions  at  each  stage  of  the  leasing  process.   The  Commission  and  OTA  made 
several  recommendations,  which  included  the  development  of  data  adequacy 
standards  and  guidelines  for  coal  and  other  resource  data. 

A  letter  submitted  by  the  National  Wildlife  Federation  on  behalf  of  several 
environmental  groups  strongly  advocates  and  supports  the  development  and 
implementation  of  national-level  data  adequacy  standards  and  guidelines. 
These  groups,  however,  recommend  that  such  standards  and  guidelines  be  adopted 
through  the  regulatory  process  (see  Regulations  v.  Procedures  issue  discussion 
in  this  SID). 

The  Department  made  several  proposals  to  improve  the  data  base  and  to  provide 
a  mechanism  to  assure  that  the  quantity  and  quality  of  data  are  adequate  to 
make  leasing  decisions.   These  proposals  are  described  in  more  detail  in 
Appendix  II,  pages  II-l,  8,  38,  42,  46,  91,  110,  114,  and  124,  to  this  SID  and 
can  generally  be  grouped  under  data  acquisition,  development  of  data  adequacy 
standards  and  guidelines,  and  use  of  advisory  groups  (science  advisors,  review 
council,  and  work  groups). 


Currently,  the  BLM  is  pursuing  a  two-pronged  approach  to  developing  data 
adequacy  standards  and  guidelines.   Umbrella  standards  are  being  evaluated  for 
use  at  the  national  level.   For  land  use  planning,  BLM  is  preparing  a  coal 
planning  handbook  which  will  contain  standards  and  procedures  for  applying  the 
four  coal  screens.   Once  this  document  is  completed  and  is  available  to  the 
field,  affected  State  Directors  can  supplement  this  material  with  standards 
and  guidelines  tailored  to  the  needs  of  a  particular  State.   Similarly, 
national-level  data  adequacy  standards  and  guidelines  for  regional  coal  lease 
sale  activity  planning  needs  (i.e.,  for  tract  delineation,  impact  assessment, 
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and  fair  market  value  determination)  are  being  developed.  Within  this 
framework,  individual  RCTs  would  be  allowed  to  establish  standards  and 
guidelines  specific  to  their  regions.   Two  RCTs  have  begun  the  process  of 
developing  regional  data  adequacy  standards  and  guidelines. 

The  Department  recognized  early  that  the  development  of  data  adequacy 
standards  and  guidelines  could  extend  over  a  long  period  of  time. 
Consequently,  the  Department  proposed  that,  in  each  coal  lease  sale  activity 
planning  region,  each  RCT  chairperson  would  appoint  three  science  advisors  to 
assist  the  RCT  in  evaluating  the  quantity  and  quality  of  data  available  for 
coal  leasing  decisions.   The  three  science  advisors  —  one  having  expertise  in 
renewable  resources,  another  in  nonrenewable  resources,  and  a  third  in 
reclamation  and  mitigation  techniques  —  would  be  used  on  a  test  basis  and 
would  be  drawn  from  any  source  other  than  from  BLM.   Exemption  of  BLM 
personnel  was  intended  to  avoid  any  public  perception  of  BLM  bias  in  data 
evaluation.   In  conducting  their  work,  science  advisors  would  use  their 
professional  judgment  in  determining  the  adequacy  of  resource  data  for  use  in 
tract  delineation  and  impact  assessment.   Following  the  test  period,  the  RCTs 
could  continue  to  use  science  advisors  if  their  services  proved  useful. 

The  long-term  use  of  science  advisors  could  be  integrated  with  the 
development  and  use  of  national  and  region-specific  data  adequacy  standards 
and  guidelines.   As  the  standards  and  guidelines  become  available,  they  would 
be  used  by  the  science  advisors. 

The  Department  also  proposed  that  the  lead  State  Director  appoint  a  review 
council,  which  would  focus  on  coal  resource  data  adequacy  for  determining  fair 
market  value.   This  group  would  consist  of  BLM  personnel  having  expertise  in 
regional  geologic  and  mining  engineering  factors  that  affect  coal 
marketability. 

The  Department  has  drawn  clear  distinctions  between  the  role  and 
responsibilities  of  the  science  advisors  and  those  of  the  review  council. 
Although  some  overlap  occurs,  the  science  advisors'  role  is  limited  to 
evaluating  data  needed  to  delineate  coal  tracts  and  to  identify  environmental 
impacts.   The  review  council's  role  is  more  narrowly  focused,  addressing  only 
coal  and  geologic  data  needs  for  determining  fair  market  value.   The  science 
advisors'  major  role  in  evaluating  data  adequacy  ends  with  the  publication  of 
the  final  regional  coal  lease  sale  EIS.   This  is  the  point  at  which  the  review 
council  assumes  its  major  role,  extending  up  to  the  time  of  the  lease  sale. 

The  Department  also  proposed  that  the  RCTs  use  work  groups  to  address  special 
or  unique  issues.   Work  groups  could  be  comprised  of  a  broad  spectrum  of 
government/private  sector  individuals  with  expertise  in  the  particular  area 
under  study. 


In  March  1985,  several  State  representatives  on  the  Federal-State  Coal 
Advisory  Board  expressed  concern  that  national-level  data  adequacy  standards 
and  guidelines  would  be  unworkable  or  meaningless  at  the  regional  level.   If 
too  specific,  the  guidelines  would  not  always  apply  to  a  particular  region  or 
regions.   Generic  standards,  on  the  other  hand,  would  be  of  little  use  in 
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assessing  site-specific  data  needs.   Consequently,  the  Board  recommended  to 
the  Secretary,  through  the  BLM  Director,  that  each  RCT  should  be  permitted,  to 
the  extent  possible,  to  establish  its  own  data  adequacy  standards  and 
guidelines.   Secretarial  consideration  of  this  recommendation  is  requested 
after  the  program  decisions  have  been  made. 

As  an  alternative  to  developing  national  and  regional  data  adequacy  standards 
and  guidelines  and  using  advisory  groups,  the  Department  could  rely  on  the 
RCTs  and  their  support  groups  (i.e.,  the  tract  delineation  team,  site-specific 
analysis  team,  and  EIS  team)  to  gauge  whether  sufficient  data  are  available  to 
make  leasing  decisions.   This  is  basically  the  method  used  for  past  regional 
coal  lease  sale  activity  planning. 

Option  1.   Develop  national  and  regional  data  adequacy  standards  and 
guidelines. 

Pro:   1.   This  would  increase  public  confidence  in  leasing  decisions  by 
providing  explicit  standards  that  resource  data  must  meet  to 
support  leasing  decisions. 

2.   It  would  provide  more  consistency  and  continuity  in  leasing 
decisions  from  region  to  region  because  each  region  would  use 
the  same  national  standards  for  developing  region-specific 
standards. 


Con:   1.   Development  of  useable  data  adequacy  standards  agreeable  to 

most  may  be  difficult  or  impossible  to  devise,  further  delaying 
program  activities. 

2.  It  would  override  the  ability  of  the  land  managers  to  use  their 
discretion  in  deciding  whether  data  are  adequate  to  support 
leasing  decisions. 

3.  Assessment  of  data  adequacy  is  largely  a  site-by-site  judgment. 

Option  2.   Use  advisory  bodies  (science  advisors,  a  review  council,  and  work 
groups)  in  lieu  of  data  adequacy  standards. 

Pro:   1.   Review  of  data  and  data  adequacy  by  scientific  experts  would 
increase  public  confidence  in  coal  leasing  actions. 

2.   The  Department  would  not  consume  valuable  fiscal  resources 
developing  national  and  regional  standards  and  guidelines. 

Con:   1.   Data  adequacy  judgments  made  by  the  advisors  would  be 

subjective  and  lack  uniformity  because  there  would  not  be  an 
established  baseline  for  judging  data  adequacy  from  region  to 
region. 

2.   Program  costs  would  be  increased  because  science  advisors  must 
be  paid  for  their  services. 
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3.   Less  costly  expertise  within  BLM  would  not  be  fully  used 
because  BLM  employees  are  exempted  from  serving  as  science 
advisors. 


Option  3,*  Use  both  data  adequacy  standards  and  guidelines  and  advisory 
bodies.   (This  is  a  combination  of  Options  1  and  2.) 

Pro:   1.   This  would  ensure,  to  the  maximum  extent  practical,  that 
leasing  decisions  from  region  to  region  would  be  based  on 
uniform  evaluations  of  data  adequacy. 

2.  It  would  provide  for  maximum  public  confidence  in  coal  leasing 
actions  because  standards  and  guidelines  would  be  applied  by  a 
specially  selected  panel  of  experts. 

Con:   1.   This  would  be  the  most  costly  of  all  options  because  it 

requires  the  development  of  national  and  region-specific  data 
adequacy  standards  and  guidelines  and  the  procurement  of  the 
services  of  advisory  personnel. 

Option  4.   Allow  the  RCTs  and  their  support  groups  (the  tract  delineation, 

site-specific  analysis,  and  EIS  teams)  and  land  managers  where  RCTs 
are  not  involved  to  determine  data  adequacy. 

Pro:   1.   This  would  allow  the  use  of  qualified  expertise  within  BLM  to 
determine  the  adequacy  of  data  for  leasing  decisions. 

2.   It  would  not  increase  program  costs,  especially  those  related 
to  procurement  of  science  advisors. 

Con:   1.   Public  confidence  in  leasing  decisions  would  not  be  improved 

because  the  Department  would  not  have  changed  past  procedures. 

2.   This  method  would  rely  heavily  on  personal  views  and 
judgments . 

Rebuttable  Presumption 

ISSUE:   Should  the  Department  accept  the  RCTs'  recommendations  as  rebuttable 
presumptions? 

The  OTA  concluded  that  decisionmaking  authority  in  the  coal  leasing  program 
was  highly  centralized.   It  suggested  that  decentralizing  this  authority  would 
improve  the  sensitivity  of  the  program  to  State  and  local  needs.   Further,  OTA 
believed  that  the  Department  sometimes  has  failed  to  accept  recommendations  of 
the  RCTs  and  that  this  failure  has  undermined  predictability  and  stability  in 
the  program.   Hence,  OTA  recommended  that  more  authority  be  delegated  to  the 
RCTs  and  BLM  State  Directors. 
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In  April  1984,  the  Deputy  Under  Secretary  and  representatives  of  the  Western 
State  Governors  discussed  several  of  the  OTA  draft  findings,  including  issues 
related  to  decentralized  decisionmaking.   State  representatives  at  this 
meeting  proposed  that  the  RCTs  be  given  decisionmaking  authority  for 
establishing  regional  leasing  levels,  tracts  to  be  offered,  and  regional  lease 
sale  schedules.   Departmental  representatives  explained  that  this  could  not  be 
done  because  the  Secretary  cannot  legally  delegate  his  decisionmaking 
authority  to  an  advisory  body.   As  a  compromise,  however,  the  Deputy  Under 
Secretary  stated  that  RCT  recommendations  to  the  Secretary  would  be  treated  as 
rebuttable  presumptions. 

Following  up  on  this  commitment,  the  Department's  July  1984  response  to  the 
OTA  report  proposed  to  enhance  the  role  of  the  RCTs  and  to  incorporate  their 
recommendations  into  the  decisionmaking  process.   Specifically,  the  Department 
noted  that  the  RCT  charters  would  specify  that  the  Department  will  accept  the 
recommendations  of  the  RCTs  unless  there  is  a  clear  reason  not  to  do  so 
(rebuttable  presumption);  if  a  recommendation  is  rejected,  the  Department 
will  explain  its  reasoning  in  writing. 

The  Department  followed  its  response  to  OTA  by  holding  coordination  meetings 
with  various  groups,  including  the  representatives  of  the  Western  States. 
These  discussions  lead  directly  to  additional  changes  requested  by  the  Western 
State  Governors  to  strengthen  the  RCTs'  role.   First,  the  Department  agreed 
that  the  Federal-State  Coal  Advisory  Board  charter  would  contain  language 
requiring  the  Secretary  to  accept  the  recommendations  of  the  RCT  except  in  the 
case  of  an  overriding  national  interest  or  in  the  case  where  he  accepts  the 
advice  of  a  State  Governor  that  is  different  from  the  RCT  recommendation. 
(The  charter  was  officially  approved  on  October  26,  1984.)   Second,  this  same 
language  was  proposed  as  a  rule  change  (43  CFR  3400.4(d))  on  March  15,  1985. 

The  Department's  proposal  to  accept  RCT  recommendations  as  rebuttable 
presumptions  is  not  limited  in  the  proposed  rule  or  the  charters.   All  RCT 
recommendations  under  the  current  program  format  must  be  accepted  by  the 
Secretary,  except  in  certain  circumstances.   It  is  therefore  appropriate  at 
this  time  to  reconsider  the  decision  options  and  reaffirm  the  Department's 
proposal  to  accept  the  RCT  recommendations  as  rebuttable  presumptions  or  to 
modify  that  proposal. 

Option  1.*  All  RCT  recommendations  would  be  considered  rebuttable  presumptions. 
1. 


Pro: 


Con: 


This  would  enhance  the  RCTs'  role  in  leasing  decisions  by 
relying  on  their  judgment,  as  expressed  in  their 
recommendations,  absent  any  overriding  concerns. 

2.   This  policy  would  retain  final  decisionmaking  authority  with 
the  Secretary  consistent  with  statutes  governing  advisory 
bodies  and  Secretarial  decisionmaking  responsibility. 

1.   This  would  be  perceived  by  some  individuals  and  groups  as 
delegating  decisionmaking  authority  to  an  advisory  body. 
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Option  2, 


Pro: 


Con: 


Option  3. 


Pro: 
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Treat  RCT  recommendations  as  advice  only,  with  no  specific 
obligation  to  follow  the  recommendations  except  through  the 
exercise  of  Secretarial  discretion  to  do  so. 

1.  This  would  increase  the  Department's  flexibility  by  retaining 
full,  unconstrained  decisionmaking  authority. 

2.  It  would  provide  the  RCTs  with  precisely  the  role  they  were 
created  to  fill,  that  of  advisory  bodies. 

1.  This  policy  could  be  viewed  as  reneging  on  a  prior  Departmental 
commitment  to  enhance  the  role  of  the  RCTs. 

2.  It  would  not  provide  any  special  recognition  of  the  RCTs' 
knowledge  and  judgment  of  the  issues  gained  during  the  regional 
coal  lease  sale  activity  planning  process. 

Leasing  level  and  lease  sale  recommendations  would  be  considered 
rebuttable  presumptions;  any  other  recommendations  would  be 
considered  advisory  only. 

1.  This  policy  would  enhance  the  role  of  the  RCT  in  those  regional 
coal  leasing  decisions  for  which  the  program  specifically 
requires  recommendations  from  the  RCT. 

2.  It  would  preserve  the  Department's  flexibility  by  retaining 
full,  unconstrained  decisionmaking  authority  in  areas  where  the 
RCTs  are  not  required  to  make  recommendations  but  choose  to  do 
so  on  their  own  initiative. 


Con:   1.   This  policy  could  be  viewed  as  reneging  on  a  prior  Departmental 
commitment  to  expand  the  RCTs'  role  in  regional  leasing 
activities  by  limiting  the  conditions  under  which  the 
Department  would  abide  by  the  rebuttable  presumption  concept. 

2.   This  could  be  viewed  as  a  conclusion  that  the  RCTs'  knowledge 
and  judgment  are  more  reliable  for  leasing  level  and  lease  sale 
recommendations  than  for  other  recommendations. 


Lease  Sale  Issues 

These  program  component  issues  concern  aspects  of  how  coal  lease  sales  are 
conducted  and  how  the  bids  received  at  lease  sales  for  particular  lease  tracts 
are  screened  for  determining  fair  market  value  (FMV).   Each  of  these  issues  is 
based  on  one  or  more  recommendations  of  the  Linowes  Commission,  and  complete 
analyses  of  the  issues  involved  and  public  comments  received  on  the 
Department's  proposals  for  implementing  the  recommendations  are  found  in 
Appendix  II. 
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Negotiated  Sales 

ISSUE:   Should  the  Secretary  support  the  granting  of  authority  by  Congress  to 
negotiate  the  sale  of  Federal  coal  leases? 

Recommendation  V-6  in  the  Linowes  Commission  report  stated:   "Wherever 
possible,  leases  should  be  sold  on  a  competitive  basis.   However,  where 
reasonable  efforts  to  obtain  competitive  bids  have  failed,  the  Government 
should  have  the  authority  to  negotiate  a  fair  price." 

The  Linowes  Commission  made  this  recommendation  after  studying  bidding 
behavior  since  1978  and  noting  that  the  percentage  of  leased  tracts  receiving 
two  or  more  bids  ranged  from  19  percent  in  the  Powder  River  Region  to  50 
percent  in  the  Southern  Appalachian  Region  (Alabama  Subregion).   The 
Commission  attributed  these  low  rates  of  competition  to  fragmented  and  split 
land  and  mineral  ownership  patterns  and  decided  that,  since  many  private 
transactions  are  achieved  through  negotiation  rather  than  through  auction,  the 
Department  should  examine  negotiation  to  achieve  a  fair  price  for  the  sale  of 
Federal  coal  leases. 

The  Secretary  accepted  Recommendation  V-6  in  principle  and  agreed  to  work  with 
Congress  to  determine  whether  a  feasible  approach  for  negotiating  the  sale  of 
single  bid  (i.e.,  captive)  tracts  could  be  defined.   Subsequent  to  the 
Secretary's  response,  public  comments  on  the  concept  of  negotiated  sales  and 
how  to  implement  the  concept  were  sought  through  a  Federal  Register  notice, 
several  informational  briefings,  and  publication  in  Appendix  6  of  the  draft 
EIS  Supplement  (pgs.  372-373).   An  analysis  of  the  comments  received  is 
contained  in  Appendix  II  of  this  SID,  pg.  11-131. 

The  fundamental  issue  is  whether  the  Secretary  should  seek  negotiation 
authority  from  Congress.   While  there  are  other  important  issues  concerning 
negotiated  sales,  the  issues  are  implementation  issues  and  will  not  arise  if 
no  negotiation  authority  is  given  by  Congress.   A  full  discussion  and  analysis 
of  these  other  issues  —  the  degree  and  timing  of  public  participation,  what 
should  trigger  negotiations,  how  much  reliance  to  place  on  the  presale 
estimate,  and  what  type  of  negotiations  best  fit  coal  lease  sales  —  are  found 
in  Appendix  II,  pg.  11-131,  of  this  SID. 

A  full  discussion  of  the  benefits  and  liabilities  of  seeking  negotiation 
authority  from  Congress  is  also  given  in  that  paper.   Briefly,  arguments  in 
favor  of  the  Secretary's  seeking  negotiation  authority  center  around  the 
essentially  uncompetitive  nature  of  many  Federal  coal  lease  tracts,  the 
regulatorily  defined  "bypass"  and  "production  maintenance"  tracts.   Arguments 
against  the  Secretary's  having  authority  to  negotiate  center  around  public 
distrust  of  the  management  of  the  Federal  coal  leasing  program.   Critics  who 
allege  that  the  Department  "gave  away"  coal  leases  at  the  April  1982  Powder 
River  coal  lease  sale  fear  politically  motivated  "sweetheart  deals"  between 
the  negotiators. 
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Three  bills  have  been  introduced  during  the  99th  Congress  to  amend  the  FCLAA 
to  allow  the  Secretary  to  negotiate  the  sale  of  captive  Federal  coal  lease 
tracts.   The  Secretary  may  be  asked   to  report  his  position  on  this  issue  to 
Congress.   The  Secretary  may  also  wish  to  study  the  consequences  of  being 
granted  negotiation  authority  so  that  he  can  act  accordingly  if  such 
authority  is  granted. 

Essentially  there  are  three  decision  options:   (1)  support  the  granting  of 
negotiation  authority  by  proposing  a  specific  negotiation  method;  (2)  support 
the  granting  of  authority  without  proposing  a  specific  method;  and  (3)  do  not 
support  the  granting  of  negotiation  authority  to  the  Secretary. 

In  order  to  understand  the  first  two  options,  it  is  necessary  to  understand 
something  about  current  negotiation  procedures  for  exchanges  involving  coal. 
The  exchanges  usually  involve  transfer  of  title  to  land  but  may  involve 
specific  coal  leases  when  an  authorizing  statute  exists.   In  either  case,  the 
BLM  must  negotiate  with  the  exchange  proponent.   In  these  exchange 
negotiations,  the  BLM  estimates  the  land's  market  value  by  obtaining  from  the 
exchange  proponent  and  other  sources  detailed  information  about  the  tract  to 
be  given  to  the  government  and  the  tract  to  be  given  to  the  exchange 
proponent.   Negotiations  are  conducted  over  the  geologic,  mining  and  economic 
information  which  may  be  used  in  the  appraisal  process,  and  the  appraisal 
process  itself.   The  negotiations  do  not  require  agreements  on  specific  inputs 
or  the  land  values  to  be  determined  by  the  appraisal  process.   The  rationale 
is  that  if  both  parties  can  agree  on  the  factors  to  be  considered  in  the 
appraisal  and  on  the  appraisal  method  itself,  then  both  parties  will  usually 
agree  to  accept  the  results  of  the  appraisal  as  fair  and  reasonable. 

This  negotiation  method  is,  of  course,  not  the  only  possible  negotiation 
method.   It  is,  however,  the  only  method  with  which  the  Department  has  had 
experience.  Methods  for  which  there  is  no  Departmental  experience  include 
binding  and  nonbinding  arbitration  and  bargaining.   If  negotiation  were  to  be 
carried  out  using  these  methods,  additional  time,  money,  and  personnel 
resources  would  need  to  be  committed. 

Option  1.   Support  the  granting  of  negotiation  authority  by  Congress  and 
propose  a  specific  negotiation  method. 

Under  this  option,  the  Department  would  support  negotiation  authority  from 
Congress  and  propose  a  specific  negotiating  method,  based  on  the  BLM's 
experience  in  negotiating  fee  title  and  lease  exchanges  involving  coal. 

Pro:   1.   This  option  would  allow  Departmental  personnel  to  focus  their 
efforts  on  one  specific  method  and  to  perfect  that  method. 

2.   It  would  remove  the  need  to  make  further  decisions  on  the 
negotiation  approach  to  be  used. 


This  option  allows  the  Department  to  respond  favorably  to 
Congressional  initiatives  on  this  matter  and  to  a  Commission 
recommendation. 
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Con:   1.   The  method  chosen  may  not  be  the  best  because  of  the  limited 
information  available  at  the  time  of  the  decision. 


Option  2. 


2.  Some  staff  and  a  pair  of  consultants  paid  to  evaluate  the 
proposal  believe  that  no  procedure  based  on  pure  negotiation 
would  work  because  all  results  would  be  suspect  unless  verified 
by  a  followup  sale  to  determine  the  existence  or  absence  of 
competition. 

3.  Critics  of  the  coal  leasing  program  could  view  negotiations  as 
an  opportunity  for  the  Federal  Government  to  "give  away" 
captive  tract  leases  at  even  lower  prices  than  those  generated 
by  the  present  competitive  system. 

Support  the  granting  of  negotiation  authority  by  Congress  without 
proposing  a  specific  method. 


Under  this  option,  Congress  would  merely  be  notified  that  the  Department  has 
identified  at  least  one  feasible  negotiation  method,  but  is  not  necessarily 
advocating  this  method.   The  Department  would  continue  to  indicate  its 
willingness  to  work  further  with  Congress  on  the  issue  and  would  conduct 
additional  studies  of  possible  methods. 

Pro:   1.   This  option  would  represent  a  very  thorough  analysis  of  the 

issues  and  options  surrounding  the  negotiated  sale  of  captive 
Federal  coal  lease  tracts. 

2.  It  could  reveal  simpler  or  better  ways  to  negotiate  and  could 
improve  the  procedures  now  used  in  processing  coal  land  and 
lease  exchanges. 

3.  It  would  represent  positive  action  by  the  Department  to 
Congressional  initiatives  and  a  Linowes  Commission 
recommendation. 

Con:   1.   This  option  would  require  additional  time,  money,  and  personnel 
to  implement. 

2.  Because  it  involves  issues  not  within  the  Department's 
experience,  one  or  more  contracts  might  have  to  be  let  for  the 

work. 

3.  The  results  would  be  uncertain  and  might  show  that  the 
Department  should  not  try  to  negotiate  at  all. 

Option  3.   Do  not  support  the  granting  of  negotiation  authority. 

Under  this  option,  the  Secretary  would  not  support  the  authority  to  negotiate 
the  sale  of  captive  Federal  coal  lease  tracts. 

Pro:   1.   Other  changes  to  the  Department's  appraisal/sale  procedures  are 
designed  to  ensure  the  receipt  of  FMV  for  captive  tracts, 
making  negotiation  authority  redundant. 


Con: 
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2.  It  is  not  inevitable  that  negotiation  would  result  in  increased 
mineral  leasing  revenues.   Based  on  past  experience,  some 
negotiations  are  quite  costly  and  lengthy,  especially  if 
litigation  ensues. 

3.  This  option  could  help  eliminate  the  perception  by  coal  program 
critics  that  the  Federal  Government  sells  coal  leases  for 
captive  tracts  for  much  less  than  they  are  worth. 

1.   Adoption  of  this  option  could  be  considered  a  withdrawal  from 
the  effort  to  eliminate  the  perception  that  captive  Federal 
coal  lease  tracts  are  being  given  away  at  lease  sales. 


2o 
3. 


The  Department  would  be  required  to  oppose  pending  legislation. 

This  would  be  considered  by  some  to  be  a  reversal  of  the 
Department's  recognition  of,  and  responsiveness  to,  the  Linowes 
Commission  recommendations. 


Minimum  Bid 

ISSUE:   What  policy  should  the  Department  adopt  concerning  minimum  bids, 
and  how  should  that  policy  be  implemented? 


Linowes  Commission  Recommendation  V-5  stated:  "Minimum  submissible  bids 
should  be  established  on  a  regional  basis.  The  minimum  should  be  expressed  as 
an  amount  per  ton."  The  Commission  made  this  recommendation  after  examining 
the  effects  of  the  $100  per  acre  regulatory  minimum  bid  and  concluding  that  it 
had  different  effects  in  different  regions.  The  amount-per-ton  recommendation 
reflected  the  Commission's  conclusion  that  the  number  of  tons  of  coal  per  acre 
varied  considerably  both  intraregionally  and  interregionally. 

The  Department  tentatively  concurred  with  the  recommendation.   Public  comments 
on  the  recommendation  were  sought  and  received  as  part  of  the  comment  periods 
on  the  proposed  rulemaking,  several  information  briefings,  and  the  EIS 
Supplement.   Descriptions  and  analyses  of  the  public  comments  received  are 
contained  in  Appendix  II,  pg.  11-155. 

The  Proposed  Action  studied  in  the  EIS  Supplement  would  require  a  change  in 
current  regulations,  which  require  a  minimum  bid  of  at  least  $100  per  acre. 
As  proposed  by  the  Department  in  its  Commission  response  and  by  the  proposed 
rulemaking,  the  regulatory  revision  would  have  allowed  minimum  bids  to  be 
established  on  a  regional  basis  and  expressed  either  in  dollars  per  acre  or  in 
cents  per  ton  without  specifying  a  minimum  amount.   Because  of  the  perception 
by  some  commenters  that  the  Department  was  eliminating  minimum  bids  altogether 
by  eliminating  the  regulatory  floor  for  minimum  bids,  the  Proposed  Action  in 
the  EIS  Supplement  retained  the  $100  per  acre  regulatory  minimum  or  its 
equivalent  in  cents  per  ton. 
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There  are  four  options  presented  for  decision  concerning  minimum  bids.   They 
concern  the  method  for  implementing  Recommendation  V-5  —  i.e.,  by  regulatory 
change,  by  Secretarial  Order,  or  by  no  change.   They  do  not  concern  other 
issues,  such  as  the  effects  of  regional  minimum  bids  on  the  timing  and  extent 
of  leasing  or  appropriate  regional  bid  amounts. 

Option  1.*  Adopt  rulemaking  requiring  minimum  bids  to  be  set  on  a  regional 
basis  while  retaining  a  regulatory  minimum  of  at  least  $100  per 
acre  or  its  equivalent  in  cents  per  ton. 

Under  this  option,  the  following  rulemaking  would  be  adopted: 

"Minimum  bids  will  be  established  on  a  regional  basis  and  may  be 
expressed  in  either  dollars-per-acre  or  cents-per-ton.   In  no  case  shall 
the  minimum  bid  be  less  than  $100  per  acre  or  its  equivalent  in 
cents-per-ton." 

Pro:  1.  A  minimum  bid,  regional  or  national,  could  be  used  to  establish 
a  floor  value  below  which  leasing  will  not  occur  but  above  $100 
per  acre  as  appropriate. 

2.  Regional  differences  in  the  value  of  the  coal  reserves  could  be 
reflected  in  a  regional  minimum  bid  but  must  be  $100  per  acre 
(or  the  equivalent  in  cents  per  ton)  or  greater. 

3.  The  proposal  essentially  would  adopt  the  Commission's 
recommendation  while  addressing  the  concerns  raised  by  the 
commenters. 

4.  The  $100  per  acre  floor  has  been  used  for  nearly  four  years  and 
has  been  generally  acceptable. 

5.  The  $100  per  acre  minimum  is  supported  by  the  Governors  of 
Montana,  Utah,  and  Wyoming  and  by  several  conservation  groups. 

Con:   1.   A  minimum  bid,  regional  or  national,  is  not  a  screen  against 

nuisance  bids.   There  is  little  cost  associated  with  submitting 
a  bid  unless  that  bid  is  accepted. 

2.  If  set  too  high,  a  minimum  bid,  regional  or  national,  could 
dissuade  serious  bidders  from  pursuing  the  acquisition  of  the 
coal  tract.   A  $100  per  acre  minimum  bid  could  have  such  an 
effect  in  the  Fort  Union  and  Southern  Appalachian  Regions. 

3.  A  $100-per-acre  constraint  could  impede  leasing  of  true  bypass 
coal  if  such  coal  is  worth  less  than  $100  per  acre  to  the 
adjacent  owner. 

Option  2.   Adopt  rulemaking  requiring  minimum  bids  to  be  established  on  a 

regional  basis  and  to  be  expressed  in  either  dollars  per  acre  or 
cents  per  ton,  and  establish  a  policy  floor  for  the  amount  of  the 
minimum  bid  by  Secretarial  order. 
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Under  this  option,  the  regulatory  change  proposed  in  the  Federal  Register 
notices  of  November  5,  1984,  and  March  15,  1985,  would  be  adopted,  and  the 
$100  per  acre  minimum  would  be  established  by  Secretarial  order,  rather  than 
by  regulation.   The  Secretarial  order  would  last  until  studies  on  all  issues 
relating  to  minimum  bids  had  been  completed. 

Pro:   1.   Regional  differences  in  the  value  of  the  coal  reserves  could  be 
reflected  in  a  regional  minimum  bid. 

2.  The  proposal  would  allow  the  Department  to  follow  the 
Commission's  recommendation  but  would  not  require  it. 

3.  This  would  allow  the  Department  to  set  regional  minimum  bids 
when  analysis  is  completed  without  possibly  having  to  revise 
its  regulations. 


Con:   1. 


Commenters  opposed  this  option  as  an  attempt  to  do  away  with  an 
effective  minimum  bid  and  the  associated  guarantee  of  at  least 
a  return  of  $100  per  acre  for  the  coal. 


2.   The  Commission  recommended  that  minimum  bids  "should"  be  set  on 
a  regional  basis  and  expressed  in  cents  per  ton.   This  option 
is  weaker  in  that  these  changes  are  not  required. 

Option  3.   Retain  the  current  regulation  (i.e.,  the  requirement  that  bonus 
bids  must  be  $100  per  acre  or  more  would  be  retained). 

Under  this  option,  the  following  regulatory  language  would  be  retained: 
"Minimum  bonus  bids  shall  not  be  less  than  $100  per  acre." 

Pro:   1.   The  current  regulations  address  the  concerns  raised  by  the 
commenters  by  establishing  a  regulatory  floor. 

2.   The  $100  per  acre  floor  has  been  used  for  nearly  four  years  and 
has  been  generally  acceptable. 


3. 


Under  the  current  rules,  regional  differences  in  the  value  of 
the  coal  reserves  can  be  reflected  in  the  amount  of  the  minimum 
bid,  except  that  no  region  can  be  less  than  $100  per  acre. 

Con:   1.   This  would  likely  be  viewed  as  not  being  responsive  to  the 

Commission's  recommendation  and  as  changing  the  Department's 
tentative  decisions  and  the  proposed  rulemaking. 

2.  With  the  regulatory  requirement  of  a  $100  per  acre  floor  value, 
the  Bureau  and/or  RCT  would  not  have  the  flexibility  to  deal 
with  situations  where  tract  values  within  a  region  are 
generally  less  than  $100  per  acre  or  where  specific  bypass 
tracts  have  relatively  little  value  to  the  adjacent  owner. 

3.  This  option  would  not  allow  minimum  bids  to  be  expressed  in 
cents  per  ton. 
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Option  4.   Eliminate  minimum  bids. 

Under  this  option,  minimum  bids  would  be  eliminated. 

Pro:   1.   As  used  in  the  Federal  coal  program,  a  minimum  bid  is  a 

relatively  ineffective  tool  in  screening  out  nuisance  bids. 
Elimination  of  the  requirement  would  simplify  the  leasing 
process. 

2.   Other  improvements  in  the  procedures  for  FMV  determination 
reduce  the  need  for  minimum  bids. 


Con:   1. 


2. 


This  would  be  viewed  either  as  being  nonresponsive  to  the 
Commission's  recommendation  and  the  public  comments  received  or 
as  being  inconsistent  with  the  Department's  response. 

Without  a  minimum  bid  requirement,  no  floor  value  would  be 
established  for  leasing.  This  could  be  viewed  as  an  effort  to 
lease  coal  reserves  without  limit  or  without  concern  for  the 
payment  that  the  public  will  receive  for  Federal  coal  leases. 

Bid  Screening  Procedure 

ISSUE:   What  bid  screen  should  the  Department  use  to  qualify  bids  for  inclusion 
in  the  postsale  averaging  process? 

Recommendation  V-7  of  the  Linowes  Commission  report  stated:   "The  industry 
bids  received  on  tracts  in  a  lease  sale  on  which  there  was  extensive 
competition,  along  with  the  government's  presale  appraisals,  can  constitute 
appropriate  and  important  sources  of  information  for  post-bid  acceptance  and 
rejection  decisions."  The  Commission  proposed  that  a  procedure  using  a 
combination  of  industry  bids  and  presale  appraisals  should  be  used  only  on 
tracts  for  which  there  was  extensive  competition. 

Under  the  current  system,  a  high  bid  is  accepted  if  it  exceeds  an  average  of 
the  tract's  competitive  bids  and  its  presale  appraised  value.   In  order  to 
ensure  that  only  serious  competitive  bids  are  used  in  the  postsale  average, 
only  bids  which  exceed  25  percent  of  the  tract's  presale  appraised  value 
qualify  for  inclusion  in  the  average.   The  rationale  for  the  system  is  that 
competitive  market  information  at  the  sale  should  be  used  where  possible  to 
improve  the  valuation  of  sale  tracts. 

The  Department  agreed  with  the  Commission's  recommendation  and  indicated  that 
it  would  continue  to  use  industry  bids  in  bid  acceptance  decisions  for  tracts 
receiving  multiple  bids.   Public  comments  were  obtained  through  the  June  and 
December  1984  information  meetings  and  as  part  of  the  draft  coal  appraisal 
guide.   A  description  and  analysis  of  the  public  comments  received  are 
contained  in  Appendix  II,  pg.  11-151. 
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A  study  of  the  25-percent  screen  to  see  if  it  was  low  enough  to  include  most 
competitive  bids  was  released  in  June  1984.   The  study  indicated  that  25  to  35 
percent  was  probably  an  appropriate  screen.   The  analysis  found  that  excluding 
bids  below  25  to  35  percent  of  the  presale  appraised  value  from  the  averaging 
process  would  likely  result  in  a  moderate  loss  of  market  information  in  the 
postsale  averaging  estimate. 

In  February  1985,  the  25-percent  rule  was  officially  submitted  for  public 
comment  as  part  of  the  draft  coal  appraisal  guide.   Comments  were  received 
from  the  Governors  of  two  Western  States  and  a  third  State's  agency.   They 
indicated  that,  in  their  opinion,  a  25-percent  bid  acceptance  level  was  too 
low  to  generate  much  public  confidence  in  the  bid  acceptance  process. 

The  Department's  response  was  to  reemphasize  that  the  25  percent  of  appraised 
value  was  not  a  bid  acceptance  rule  but  rather  just  a  test  for  qualifying  bids 
for  inclusion  in  the  averaging  process.  Moreover,  it  was  noted  that  the 
25-percent  qualifying  screen  yielded  a  much  higher  bid  acceptance  criterion. 
Similarly,  it  was  explained  that  the  25-percent  figure  was  being  further 
studied,  as  well  as  the  averaging  procedure  itself,  and  a  higher  or  lower 
screen  might  be  suggested  in  a  November  1985  study. 

The  conclusions  of  the  November  1985  study  are: 

1.  The  bid  screen  has  no  effect  on  receipt  of  fair  market  value  when  bidders 
are  assumed  to  be  submitting  "fair"  bids,  regardless  of  the  level  of  the 
screen. 

2.  At  25  percent,  the  valid  bid  information  lost  is  moderate,  but  grows 
rapidly  as  the  screen  levels  are  increased. 

3.  High  information  losses  (from  higher  screens)  will  result  in  fewer  bid 
acceptance  recommendations  through  the  "auditable"  averaging  process  and  in 
heavier  emphasis  on  the  more  judgmental  postsale  evaluation  of  single-bid 
tracts. 

4.^  The  current  procedures  are  expected  to  result  in  receiving  not  less  than 
fair  market  value  and  between  1.3  and  1.5  times  the  presale  appraisal. 

5.   Considering  only  the  subset  of  bids  that  would  be  awarded  through  the 
averaging  rule  that  are  less  than  the  presale  appraisal,  the  analysis  suggests 
that  the  expected  awarded  bid  would  not  be  less  than  82  percent  of  the  presale 
appraisal. 

There  are  four  options:   (1)  retain  the  current  procedures;  (2)  use  a 
qualifying  screen  higher  than  25  percent;  (3)  use  a  qualifying  screen  lower 
than  25  percent;  and  (4)  use  a  25-percent  qualifying  screen  but  also  set  a  bid 
acceptance  criterion  of  no  less  than  75  percent  of  the  presale  estimate. 

Option  1.*  Retain  current  procedures  (i.e.,  bids  must  equal  at  least  25 
percent  of  the  presale  estimate). 
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Under  this  option,  high  bids  on  competitive  tracts  would  be  accepted  as  fair 
market  value  if  they  exceed  an  average  of  the  tracts'  competitive  bids  (those 
equal  to  at  least  25  percent  of  the  presale  estimates  and  not  less  than  the 
minimum  bid)  and  their  presale  appraised  values. 

Pro:   1.   Based  on  analysis,  the  current  screen  would  result  in  the 
receipt  of  at  least  FMV. 

2.  The  current  screen  yields  only  a  moderate  loss  of  market 
information  when  bids  below  25  per  cent  are  eliminated  from  the 
postsale  averaging. 

3.  This  option  is  consistent  with  comments  that  the  government 
should  not  award  a  lease  where  the  high  bid  is  less  than  75  to 
80  percent  of  the  tract's  presale  appraised  value. 

Con:   1.   The  Governors  of  Montana  and  Wyoming  believe  that  a  25-percent 
bid  screen  is  much  too  low  to  support  public  confidence  that 
FMV  is  being  received  for  Federal  coal  leases.   Some 
conservation  groups  share  this  view. 

2.   Other  groups,  particularly  industry  groups,  believe  that  the 
screen  is  too  high  and  artificially  excludes  too  many  bids. 

Option  2.  Use  a  qualifying  bid  screen  higher  than  25  percent. 

Pro:   1.   It  could  increase  public  confidence  that  the  government  was 
receiving  FMV  for  the  coal  that  it  leased. 


Con: 


1.  The  screen  would  have  to  be  raised  to  75  percent  to 
significantly  improve  confidence  of  opponents. 

2.  There  would  be  a  significantly  higher  loss  of  market 
information  as  the  screen  is  raised,  and  more  bids  would  be 
eliminated  from  the  postsale  averaging  process. 


3. 


Because  of  the  higher  information  loss,  the  averaging  rule 
would  be  less  applicable;  more  reliance  would  be  placed  on  the 
presale  appraisal  procedures,  modified  for  single-bid  tracts, 
contrary  to  the  view  of  the  Linowes  Commission. 


Option  3.   Use  a  qualifying  bid  screen  lower  than  25  percent. 

Pro:   1.   There  would  be  some  potential  for  gain  in  information  about 
market  conditions. 


2.   This  option  is  favored  by  industry. 

Con:   1.   This  option  would  likely  result  in  adverse  public  criticism 
that  the  Department  is  willing  to  use  bids  far  below  its 
presale  appraisal  in  the  postsale  averaging,  thus  devaluing  the 
presale  appraisal  and  signalling  an  intent  to  accept  bids  that 
could  be  significantly  below  the  presale  appraised  value. 
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There  is  no  evidence  that  the  gain  in  information  about  market 
conditions  would  offset  the  loss  of  public  confidence. 


Option  4.   Use  a  qualifying  bid  screen  of  25  percent  but  also  set  a  bid 

acceptance  criterion  of  no  less  than  75  percent  of  the  presale 
estimate. 


Pro: 


Studies  suggest  that,  with  a  qualifying  screen  of  25  percent 
for  a  bid  to  be  used  in  the  averaging  process,  the  result  is 
that  the  expected  awarded  bid  would  not  be  less  than  82  percent 
for  those  tracts  that  do  not  draw  bids  in  excess  of  the  presale 
appraisal.   Therefore,  adding  a  bid  acceptance  criterion  of  75 
percent  would  eliminate  bids  from  being  accepted  if  they  were 
very  much  below  the  expected  value. 

Use  of  the  75-percent  bid  acceptance  criterion  would  be 
responsive  to  critics,  since  most  criticism  was  based  on 
mistaking  the  bid  qualifying  screen  for  the  bid  acceptance 
criterion. 


Con: 


3.  Use  of  the  combined  guide  would  allow  for  the  use  of  valid  bid 
information  in  the  averaging  process  while  still  keeping  a 
tight  check  on  which  bids  could  be  accepted. 

1.  The  combined  procedure  would  be  new,  complicated,  and  more 
difficult  to  explain  because  there  has  been  no  analysis  of  the 
joint  acceptance  criterion. 

2.  Some  critics  might  complain  that  the  75-percent  bid  acceptance 
rule  would  reject  too  many  valid  bids.   No  analysis  exists  to 
address  this  complaint. 


PROGRAM  IMPLEMENTATION  ISSUES 

The  two  issues  discussed  in  this  section  were  raised  by  commenters  on  the 
various  proposals  made  to  respond  to  the  Linowes  Commission  recommendations 
and  OTA  options.   Unlike  the  previous  issues  discussed,  which  are  related  to 
specific  aspects  of  the  coal  leasing  program  (i.e.,  land  use  planning, 
regional  coal  lease  sale  activity  planning,  and  the  conduct  of  lease  sales), 
these  issues  concern  how  and  when  a  program,  if  one  is  adopted,  will  be 
implemented. 


ISSUE: 


Regulations  v.  Procedures 

Should  the  Department  use  regulations  or  internal  procedures  as  the 
primary  form  of  guidance  for  implementing  the  Federal  coal  leasing 
program? 


This  issue  was  generated  by  the  Department's  response  to  certain  Commission 
recommendations  and  OTA  options  that  regulations  would  be  revised  to 
accommodate  the  recommendation/option.   A  list  of  these  regulatory  proposals 
is  given  in  Appendix  IV. 
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Public  comments  received  on  the  EIS  Supplement  indicated  strong  sentiments  by 
some  for  regulatory  revisions  in  more  areas  than  those  proposed.   The  general 
belief  by  some  commenters,  principally  State  Governors  and  conservation 
groups,  was  that,  absent  regulations,  the  Department  could  not  be  held 
accountable  for  its  actions  and  could  not  legally  be  challenged  by  the  States, 
the  public,  or  industry  if  the  Department  failed  to  follow  procedures  not 
prescribed  by  regulations.   These  comments  were  numerous  enough  to  merit  a 
categorical  response  in  the  final  EIS  Supplement  (see  Vol.  1,  pp.  336-337). 

Subsequent  to  the  publication  of  the  final  EIS  Supplement,  four  comments 
were  received  on  the  final  document,  two  of  them  specifically  recommending 
additional  regulatory  revisions.   By  far  the  most  extensive  list  was  given 
by  the  National  Wildlife  Federation,  et  al.  (see  Appendix  i),  which  suggested 
44  separate  items  for  inclusion  in  the  regulations.   The  Environmental 
Protection  Agency  suggested  regulatory  revisions,  including  three  new 
unsuitability  criteria  (see  Appendix  I).   A  third  commenter,  the  Bureau  of 
Mines,  was  concerned  about  the  administrative  costs  of  such  a  complex  program 
and  how  such  a  complicated  program  translates  into  consumer  costs  and  the, 
costs  of  running  the  government.   A  fourth  commenter,  the  National  Coal 
Association  (NCA),  expressed  concern  over  excessive  and  redundant  procedures 
and  the  introduction  into  the  "regulatory  process"  of  such  concepts  as  phased 
sales,  intertract  bidding,  and  data  adequacy.   The  NCA  believes  that  these 
concepts  introduce  "even  more  uncertainty"  into  the  program. 

The  Department  has  been  reluctant  to  promulgate  regulatory  revisions  for 
several  reasons.   The  latest  indications  of  this  reluctance  have  been  this 
Administration's  early  directive  to  Federal  agencies  to  eliminate  "excessive, 
burdensome,  and  counterproductive"  regulations,  and  the  Grace  Commission^ 
report,  which  recommended  the  elimination  of  thousands  of  agency  regulations. 

From  practical  and  cost  considerations,  there  are  good  reasons  for  not 
promulgating  regulations.   First,  the  time  for  promulgating  final  regulations 
is  lengthy.   In  the  coal  program,  the  minimum  time  for  final  regulation 
promulgation  is  12  months  based  on  past  program  experience.   If  proposed 
revisions  are  extensive  or  controversial,  the  time  period  may  extend  to  2 
years  or  more.   During  this  time  period,  staff  is  committed  and  funds  are 
expended  to  meet  the  requirements  of  regulatory  preparation  (e.g., 
determinations  of  effects  and  possible  regulatory  impact  analyses, 
environmental  documentation,  preparation  of  the  regulatory  language,  and 
responses  to  comments). 

Second,  because  of  the  difficulty  of  preparing  them,  regulations,  once 
promulgated,  are  hard  to  change,  even  if  they  are  found  to  be  unworkable  or 
impractical.   Even  if  the  regulations  are  procedures  (and  many  of  the  coal 
management  regulations  describe  program  procedures  rather  than  merely 
providing  a  framework  to  implement  statutory  provisions  or  define  program 
policy),  their  elevation  into  regulations  gives  them  added  status  and  makes 
changing  them  to  agency  guidance  harder  to  accomplish.   Further,  it  has  been 
Departmental  policy  to  implement  program  procedures  and  guidance  through 
manuals,  handbooks,  and  instruction  memoranda.   These  procedures  and 
guidelines,  if  adopted  through  regulation,  would  circumvent  this  long-standing 
policy  and  would  burden  the  regulations  with  more  details. 


I 


65 

Finally,  the  consequences  of  not  following  regulations  are  potentially  more 
severe  for  an  agency  than  the  consequences  of  not  following  policy. 
Promulgating  extensive  regulations  for  a  program  increases  the  likelihood  that 
the  regulations  will  be  misunderstood  or  that  they  can  be  interpreted  in  more 
than  one  way.   In  either  case,  the  likelihood  is  increased  that  the  agency's 
critics  will  sue  for  regulatory  noncompliance.   Litigation  costs  can  become 
enormous.   Establishing  policy  through  rulemaking  also  reduces  the 
Department's  flexibility  to  adopt,  change,  or  determine  various  policy 
options.  J 

The  BLM  presently  expects  to  incorporate  all  the  program  changes  adopted  by 
the  Secretary  into  a  competitive  coal  leasing  handbook  based  on  no  additional 
rulemaking  beyond  that  already  proposed  during  the  program  review  and 
rulemaking  to  clarify  the  existing  unsuitability  criteria.   This  handbook 
would  be  incorporated  in  the  BLM  Manual  System  and  would  describe  the  entire 
competitive  coal  leasing  process,  not  just  the  program  changes.   A  draft 
handbook  has  been  prepared  and  reviewed  by  the  BLM.   This  handbook  could  be 
completed  quickly  after  the  Secretary's  program  decisions  are  made,  providing 
the  RCTs  with  the  procedural  guidance  that  they  need  to  resume  regional  coal 
lease  sale  activity  planning  in  accordance  with  those  decisions. 

From  the  viewpoint  of  an  agency's  advocates  and  critics,  there  are  good 
reasons  for  putting  as  much  in  regulations  as  possible.   First,  their 
viewpoints  must  be  responded  to  in  writing  in  the  Federal  Register  before 
final  rules  can  be  promulgated.   Those  who  believe  that  the  RCTs  ignore  the 
public  in  reaching  their  recommendations  to  the  Secretary  especially  like  this 
regulatory  feature. 

Second,  if  a  policy  is  in  the  regulations,  those  affected  by  the  program  are 
insulated  to  some  degree  from  changes  in  administrations,  national  priorities, 
and  policies  because  of  the  difficulties  in  changing  regulations.   Further, 
they  do  not  have  to  rely  on  the  continuing  good  will  of  policymakers  to  act  on 
their  behalf  because  the  policymakers  are  bound  by  regulation  to  do  so.   (in 
the  absence  of  a  statute  to  the  contrary,  an  agency  regulation  has  the  effect 
of  law  for  that  agency.) 

Finally,  there  is  a  better  chance  of  winning  litigation  brought  against  an 
agency  for  not  complying  with  regulations  than  for  not  complying  with  internal 
procedures  or  guidance.   Courts  look  upon  regulations  as  much  more  binding  on 
agencies  than  guidance,  which  is  more  flexible. 

There  are  three  options  related  to  the  regulations  v.  agency  procedures 

1)  incorporate  44  proposed  program  changes  into  the  rules;  (2)  make 


only  the  rule  changes  that  have  been  published  as  proposed  rulemaking  and 
rulemaking  to  clarify  the  existing  unsuitability  criteria;  and  (3)  incorp. 
some  of  the  suggested  program  area  revisions  into  the  rules 
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Option  1.   Incorporate  44  of  the  proposed  program  changes  stemming  from  the 
coal  program  review  into  the  regulations  as  suggested  by  the 
environmental  groups. 
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Pro:   1.   This  option  would  satisfy  more  of  the  program's  severest 

critics  that  the  Department  is  committed  to  improving  program 
procedures  that  were  perceived  as  lax,  excessively  flexible,  or 
abused. 

2.  Detailed  regulations  would  increase  consistency  from  region  to 
region  in  how  the  program  is  administered. 

Con:   1.   Detailed  regulations  increase  the  likelihood  of 

misunderstanding  or  multiple  interpretations  of  meaning  and 
could  increase  the  potential  for  litigation. 

2.  Promulgating  additional  regulations  could  easily  delay  the 
restarting  of  regional  coal  lease  sale  activity  planning  for  a 
year  or  more. 

3.  Many  of  the  proposed  regulations  are  procedural  and  would 
elevate  heretofore  internal  administrative  steps  into 
rulemaking.   This  would  establish  a  precedent  whereby  the 
public  could  tell  an  agency  not  only  what  to  do  but  how  to  do 
it. 

Option  2.*  Make  only  the  rule  changes  that  have  been  published  as  proposed 
rulemaking  and  rulemaking  to  clarify  the  existing  unsuitability 
criteria. 


Pro: 


Con: 


Option  3. 


1. 


2. 


This  option  would  minimize  the  incorporation  of  additional 
agency  procedures  into  the  rules. 

This  option  would  be  the  easiest  to  implement.   It  would 
require  the  least  amount  of  staff  time  and  effort  as  most  of 
the  work  is  already  done. 


3.   This  option  would  fulfill  the  commitments  made  by  the 

Department  in  its  responses  to  the  Commission  and  OTA  reports. 

1.  Major  program  concerns  (public  participation,  market^ 
analyses,  land  use  planning,  data  adequacy,  unsuitability 
criteria,  and  sale  procedures)  would  remain  in  the  view  of  some 
insufficiently  regulated  and  subject  the  program  to  further 
criticism,  litigation,  and  delays. 

2.  This  approach  would  focus  the  need  for  additional  rulemaking  at 
this  time  only  on  those  changes  recommended  by  the  Linowes 
Commission  and  OTA. 

Incorporate  some  of  the  following  categories  of  program  changes 
into  the  regulations  (as  suggested  by  the  environmental  groups)  — 
public  participation,  market  analysis,  land  use  planning,  data 
adequacy,  and  sale  procedures. 


lillll 


67 

Under  this  option,  additional  regulations  could  be  promulgated  in  areas  of 
concern  to  the  program's  critics  both  inside  and  outside  the  Department. 
These  areas  are  public  participation,  market  analysis,  land  use  planning,  data 
adequacy,  and  sale  procedures. 

Pro:   1.   This  option,  a  compromise  position,  could  partially  satisfy 

some  critics  of  the  program  who  want  more  subject  areas  covered 
by  regulation. 

2.   It  would  be  less  expensive  and  time  consuming  to  implement  than 
Option  1. 


Con:   1. 


2. 


Because  it  is  a  compromise,  this  option  could  be  unsatisfactory 
to  all  interested  participants,  not  going  far  enough  to  suit 
some,  and  going  much  too  far  to  suit  others. 

The  process  of  determining  which  additional  program  areas  to 
regulate  could  be  controversial  and  time  consuming,  as 
priorities  are  chosen  from  among  competing  interests. 

3.  While  less  time  consuming  to  implement  than  Option  1,  this 

option  would  be  only  marginally  so;  the  savings  could,  in  fact, 
be  negligible. 


ISSUE: 


Pace  of  Program  Restart 

Should  the  Department  await  completion  of  final  rulemaking  before 
restarting  the  Federal  coal  leasing  program  or  should  program  restart 
be  initiated  as  soon  as  final  internal  procedures  are  in  place  but 
prior  to  completion  of  final  rulemaking? 

Following  completion  of  the  Linowes  Commission  report  in  February  1984,  the 
Department  suspended  all  regional  coal  lease  sale  activity  planning  pending 
review  of  the  Federal  coal  management  program.   Regional  coal  lease  sale 
activity  planning  was  at  different  stages  in  each  of  the  six  Federal  coal 
production  regions.   In  the  San  Juan  River  Region,  a  final  EIS  for  Round  I 
leasing  had  been  completed.   Final  EISs  for  possible  Round  II  sales  in  the 
Uinta-Southwestern  Utah  Region  and  the  Alabama  Subregion  of  the  Southern 
Appalachian  Region  had  also  been  published.   A  final  EIS  for  a  possible 
Round  I  sale  in  the  Green  River-Hams  Fork  Region  was  near  completion.   In  the 
Powder  River  Region,  a  draft  EIS  for  possible  Round  II  leasing  was  published 
for  public  comment,  while,  in  the  Fort  Union  Region,  tract  delineation  for  a 
possible  Round  II  sale  was  near  completion. 

In  June  1985,  the  Powder  River  and  Green  River-Hams  Fork  RCTs  held  meetings 
for  the  purpose  of  making  preliminary  evaluations  of  their  regional  coal  lease 
sale  activity  planning  efforts  suspended  in  1984  and  to  formulate  a  broad  plan 
of  action  for  restarting  coal  lease  sale  activity  planning  in  those  regions. 
RCT  deliberations  consisted  mainly  of  status  reports  and  a  general  review  of 
current  leasing  interest  in  the  regions.   Both  of  the  RCTs  also  discussed  data 
adequacy  and,  in  anticipation  of  a  decision  to  continue  regional  coal  lease 
sale  activity  planning,  initiated  efforts  to  develop  regional  data  adequacy 
standards  and  guidelines  for  their  respective  regions. 
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Five  conservation  groups  submitted  joint  written  comments  on  the  EIS 
Supplement,  noting  that  RCT  review  of  regional  coal  lease  sale  activity 
planning  in  advance  of  a  final  program  decision  contradicts  the  assertion  by 
BLM  that  these  pending  sales  will  be  consistent  with  all  major  policy  changes 
in  the  Federal  coal  leasing  program.   These  groups  further  allege  that  the 
problems  of  the  pending  sales  are  so  severe  and  pervasive  that  they  cannot  be 
corrected  retroactively.   In  conclusion,  the  groups  strongly  urged  the 
Department  to  postpone  any  further  reviewing  of  these  sales  until  all 
regulation  and  other  program  changes  have  been  adopted. 

The  RCTs1  review  of  regional  coal  lease  sale  activity  planning  suspended  in 
1984  was  only  preliminary  and  did  not  result  in  any  judgments  with  respect  to 
compliance  with  proposed  program  changes.   If  the  Department  decides  to 
continue  regional  coal  lease  sale  activity  planning,  however,  each  RCT  will  be 
required  to  revisit  their  pending  regional  coal  lease  sale  activity  plans  and 
determine  if  they  should  be  restarted.   If  the  RCT  decides  to  restart  regional 
coal  lease  sale  activity  planning,  then  the  RCT  must  make  a  detailed  review  of 
each  step  to  determine  what  needs  to  be  done  to  bring  it  into  compliance  with 
the  program  changes. 

The  BLM  presently  expects  to  incorporate  all  the  program  changes  adopted  by 
the  Secretary  into  a  competitive  coal  leasing  handbook  based  on  no  additional 
rulemaking  beyond  that  already  proposed  during  the  program  review  and 
rulemaking  to  clarify  the  existing  unsuitability  criteria.   This  handbook^ 
would  be  incorporated  in  the  BLM  Manual  System  and  would  describe  the  entire 
competitive  coal  leasing  process,  not  just  the  program  changes.   A  draft 
handbook  has  been  prepared  and  reviewed  by  the  BLM.  This  handbook  could  be 
completed  quickly  after  the  Secretary's  program  decisions  are  made,  providing 
the  RCTs  with  the  procedural  guidance  that  they  need  to  resume  regional  coal 
lease  sale  activity  planning  in  accordance  with  those  decisions. 

Even  if  a  decision  is  made  to  incorporate  some  or  all  of  the  program  changes 
in  the  rules  governing  the  Federal  coal  leasing  program,  the  RCTs  could  resume 
regional  coal  lease  sale  planning  activities  based  on  the  guidance  contained 
in  the  handbook  while  the  rulemaking  process  proceeds. 

On  the  other  hand,  the  RCTs  could  be  instructed  to  defer  resumption  of 
regional  coal  lease  sale  activity  planning  until  final  rules  are  adopted. ^ 
This  would  ensure  that  proposed  program  guidance  received  full  public  review 
and  comment  and  was  fully  codified  before  being  used.   This  latter  option 
would  likely  defer  resumption  of  regional  coal  lease  sale  activity  planning 
for  a  year  or  more  until  the  rulemaking  process  was  completed. 

Option  1.   Permit  program  restart  upon  completion  of  final  agency  procedures 
regardless  of  whether  new  rulemaking  is  being  developed. 


Pro:   1.   This  would  avoid  additional  delays  in  program  restart  by 
allowing  resumption  of  regional  coal  lease  sale  activity 
planning  as  soon  as  guidance  implementing  the  program  changes 
has  been  adopted. 


■ 


Con: 


Option  2. 
Pro: 


Con: 
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2.   This  would  allow  the  program  restart  to  proceed  even  if  a 
decision  is  made  to  incorporate  the  program  changes  in 
rulemaking. 

1.  This  approach  could  be  perceived  as  rushing  to  restart  the 
program  without  allowing  proper  public  review  and  comment, 
through  the  rulemaking  process,  on  the  new  program  procedures. 


2. 


Coal  activity  planning  could  begin  in  advance  of  having  all 
final  rules,  charters,  and  procedural  changes  in  place. 


Permit  program  restart  only  after  all  program  regulations  are  final, 

1.  This  would  permit  new  program  procedures  to  receive  full  public 
review  and  comment  and  to  become  obligations  of  the  Department 
through  the  rulemaking  process  before  the  procedures  are 
applied. 

2.  This  approach  would  support  the  view  of  several  environmental 
groups  that  regulations  should  be  final  before  resuming 
regional  coal  lease  sale  activity  planning. 

1.  This  could  delay  program  restart  until  final  regulations  are 
published,  which  could  take  one  year  or  more. 

2.  This  approach  would  be  perceived  by  some  segments  of  the  public 
as  a  lack  of  commitment  to  implement  the  coal  leasing  program 
in  a  timely  manner. 


OTHER  PROGRAM  COMPONENTS 

Proposals  Included  in  the  Proposed  Action 

As  a  result  of  the  responses  to  the  Linowes  Commission  and  OTA  reports, 
numerous  procedural  components  were  proposed  as  additions  to  the  Federal  coal 
leasing  program.   These  proposals  have  been  grouped  under  major  program 
headings,  e.g.,  land  use  planning,  market  analysis,  data  adequacy,  tract 
delineation,  etc.,  to  facilitate  understanding. 


The  list  that  follows  contains  the 
the  Proposed  Action  as  analyzed  in 
description  of  the  Proposed  Action 
with  a  double  asterisk  (**)  are  rel 
discussed  earlier  in  this  SID  and  a 
part  of  the  Proposed  Action  as  desc 
Also,  for  most  of  the  proposals,  a 
information  may  be  found  in  either 
related  documents. 


procedural  components  that  are  a  part  of 
the  EIS  Supplement  and  described  under  the 
in  this  SID.   Proposals  in  the  list  marked 
ated  to  the  program  component  issues 
re  associated  with  the  options  that  are 
ribed  in  the  EIS  Supplement  and  this  SID. 
reference  is  provided  so  that  additional 
the  SID,  the  EIS  Supplement,  or  other 


.  '  '  ■  '  ■ 
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The  Secretary,  if  he  selects  the  Proposed  Action,  is  being  asked  to  review 
these  components  and  (1)  concur,  on  the  decision  sheets,  if  he  feels  that  they 
should  be  a  part  of  the  Federal  coal  leasing  program  and/or  (2)  note  on  the 
decision  sheets  any  exceptions  that  he  does  not  want  included  in  the  program. 
If  options  other  than  those  that  are  identified  in  the  Program  Component 
Issues  section  as  part  of  the  Proposed  Action  are  adopted,  then  the  related 
proposals  in  this  list  must  be  reconsidered. 


Land  Use  Planning 
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Program  Components 


References 


: 

1.1 
i 


I 


I 

I 


■ 
I 
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1.  BLM  will  prepare  guidance 

to  clarify  resource  management 
planning  requirements. 

2.  The  four  coal  screens  (coal 
development  potential,  unsuitability 
criteria,  multiple-use  assessment, 
and  surface  owner  consultation)  will 
be  applied  sequentially  except  in 
certain  circumstances,  as  described  in 
Appendix  II,  pg.  II-l. 

3.  BLM  has  evaluated  its  experience 
in  applying  the  unsuitability 
criteria;  BLM  will  issue  rules,  pro- 
cedures and  guidelines  for  applying  the 
criteria,  as  described  in  Appendix  III. 

4.  BLM  will  invite  the  public  to 
comment  specifically  on  the  appli- 
cation of  the  unsuitability  criteria 
in  its  request  for  comments  on  the 
draft  RMP/EIS.   BLM  will  make  maps 
and  other  information  supporting  the 
results  of  the  application  of  the 
unsuitability  criteria  available  to 
the  public. 

5.  BLM  will  reinstate  the  threshold 
analysis  concept  in  the  coal 
regulations. 

6.  BLM  will  work  with  other 
agencies  to  refine  the  threshold 
concept  and  issue  guidance  on 
its  application. 


SID  Appendix  II, 
pg.  11-42. 


SID  Appendix  II, 
pg.  II-l. 


SID  Appendix  III, 


SID  Appendix  IV. 


SID  Appendix  IV. 


7.    The  BLM  will  prepare  a  summary 
**   of  the  decisions  made  in  each 

land  use  plan  that  is  being  used 
as  the  basis  for  coal  leasing 
decisions  for  use  by  the  RCT 
and  the  public. 


SID  Appendix  II, 

pg.  II-8. 

SID  Appendix  IV. 


Market  Analysis 
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1. 


2. 


3. 


4. 
** 


Program  Components 

BLM  will  begin  activity 
planning  with  a  review  of  a 
summary  of  land  use  plans  and 
a  long-range  market  analysis. 

The  coal  expected  to  be  mined 
from  coal  PRLAs  will  be  considered 
in  establishing  leasing  levels. 

The  Department  will  work  with 
the  RCTs  and  the  Advisory  Board 
to  develop  long-range  leasing 
schedules  and  appraisal 
methodologies. 

BLM  will  evaluate  market 

conditions  prior  to  RCT 

sale  schedule  recommendations. 


References 


SID  Appendix  IV. 


SID  Appendix  II, 
pg.  11-116. 


SID  Appendix  II, 
pg.  11-12. 


SID  Appendix  II, 
pg.  11-116. 


5. 


RCT  recommendations  for,  and 
the  Secretary's  decisions  on, 
leasing  levels  and  sale  schedules 
will  be  based  on  market  conditions 
and  environmental  factors. 


SID  Appendix  II, 
pg.  11-116. 


7. 


8. 


BLM  will  reevaluate  market 
conditions  prior  to  later 
sales  in  phased  sales. 

BLM  will  consider  all  resource 
management  objectives  and 
evaluate  them  against  public 
policy  in  establishing  leasing 
levels. 


SID  Appendix  II, 
pg.  11-116. 


SID  Appendix  II, 
pg.  11-116. 
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Data  Adequacy 
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Program  Components 


1.  BLM  will  take  steps  to  improve 
coordination  with  other  Federal 
agencies,  State  and  local 
governments,  and  private 
organizations. 

2.  BLM  will  investigate 
other  data  sources  by: 

-  forming  a  BLM/OSM  working 
group  to  access  OSM  mine 
plan  data; 

-  continuing  to  develop 
comprehensive  automated 
data  bases. 

3.  BLM  will  request  OSM  to  assist 
in  data  evaluation. 

4.  The  RCT's  function  will  be 
expanded  to  include  a  review 
of  the  adequacy  of  available 
information  and  the  quality  of 
the  analyses  in  land-use  plans. 

5.  BLM  will  establish  guidance  to 
ensure  that  tract  profiles 
contain  an  assessment  of  data 
adequacy  and  that  this  assessment 
in  the  tract  profiles  is  used  in 
ranking  tracts. 

6.  BLM  will  conduct  needed  drilling 
to  ensure  adequate  data  for 
presale  evaluation  of  each  tract. 

7.  RCTs  will  identify  to  the  Secretary 
tracts  that  were  analyzed  during 
regional  activity  planning  but  are 
not  ready  for  sale  because  coal 
resource  data  are  inadequate  to 
determine  fair  market  value. 


References 

MOUs 
WO-205  (BLM/FS) 
WO-212  (BLM/GS) 
WO-213  (BLM/BIA) 
Draft  MOU  (BLM/OSM) 

Access  completed; 
data  available. 


Draft  MOU 
(BLM/OSM) 

Competitive  Coal 
Leasing  Handbook. 


SID  Appendix  II, 
pg.  11-46. 


SID  Appendix  II, 

pg.  11-91. 

EIS  Appendix  7. 

Competitive  Coal 
Leasing  Handbook. 


Si- 


i'feS 


mmmM 


■  r 


f-5&¥?s;: 


74 


Tract  Delineation 


Program  Components 

BLM  will  use  guidelines  and 
procedures  described  in  Appendix  II, 
pg.  11-15,  for  screening 
expressions  of  leasing  interest 

BLM  will  use  the  definitions  of 
new  mine,  mine  expansion/extension 
and  bypass  tracts  (as  defined  in 
Appendix  II,  pg.  11-23)  to 
distinguish  captive  single-bidder 
tracts  from  potentially  competitive 
tracts.   All  delineated  tracts 
shall  be  classified  and  fully 
described  in  all  coal  leasing 
material  prepared  for  consideration 
by  the  RCTs  and  the  Department. 

The  Department  will  continue  to 
offer  a  diversity  in  quantity  and 
quality  of  coal  tracts,  using 
tract  definitions  found  in  SID 
Appendix  II,  pg.  11-23. 

The  tract  delineation  team  will 
have  economic  evaluation  expertise. 

BLM  will  use  the  factors  affecting 
competition  and  their  procedures 
for  use  in  tract  delineation  and 
selection,  as  identified  in  SID 
Appendix  II,  pg.  11-31. 

BLM  will  consider  and  offer  for 
lease,  where  appropriate, 
alternative  configurations  of  the 
same  parcel  of  land. 


References 

SID  Appendix  II, 
pg.  11-15. 


SID  Appendix  II, 
pgs.  11-23  and  27. 


SID  Appendix  II, 
pgs.  11-23  and  27. 


Competitive  Coal 
Leasing  Handbook. 

SID  Appendix  II, 
pg.  11-31. 


SID  Appendix  II, 
pg.  11-27. 


RCT/ Advisory  Board  Role 
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Program  Components 

1.   The  Federal-State  Coal  Advisory 
Board  and  RCT  charters  will 
enhance  the  role  of  the  RCTs  by 
increasing  the  information 
available  to  the  teams, 
particularly  regarding  market 
conditions  and  land  use 
planning;  improving  public 
participation;  and  involving 
State  personnel  in  preparing 
material  for  RCT  consideration. 


References 

SID  Appendix  II, 
pgs.  11-48,  11-116, 
and  II-3. 
EIS,  pg.  85. 


2.   The  BLM  State  Director  for  the  State 
primarily  involved  will  be  designated 
as  the  RCT  chairman  to  ensure  more 
sensitivity  to  the  concerns  in  the  region. 


EIS,  pg.  85. 


3. 


4. 


The  lead  State  Director  will 
appoint  three  science  advisors 
to  assist  the  RCT  in  reviewing 
data  adequacy. 

BLM  will  appoint  a  Washington 
Office  representative  to  each 
RCT  as  a  nonvoting  member. 

BLM  will  encourage  the  RCTs  to 
use  working  groups  that  include 
all  segments  within  the  community. 


SID  Appendix  II, 
pg.  11-38. 


EIS,  pg.  85. 


SID  Appendix  II, 
pg.  11-36. 


6.   RCTs  will  make  recommendations 
on  long-range  schedules  based  on 
constraints  of  budget  and  data 
needs  and  on  market  conditions  to 
the  Advisory  Board,  which  will  make 
recommendations  to  the  Secretary. 


SID  Appendix  II, 
pg.  48. 


7. 


BLM  will  report  projected 
long-range  coal  market  conditions 
to  the  Advisory  Board. 


SID  Appendix  II, 
pg.  11-116. 


8.   The  Advisory  Board  and  RCTs  will 
review  the  Department ' s  long-range 
schedule  at  various  points  in 
activity  planning. 


SID  Appendix  II, 
pg.  11-48. 


RCT/ Advisory  Board  Role  (continued) 
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Program  Components 

9.  As  a  link  between  land  use  and 
activity  planning,  the  RCTs  will 
use  existing  land  use  plans  as  a 
base  to  identify  issues  to  be 
addressed  and  data  to  be  gathered 
as  part  of  activity  planning. 

10.  RCTs  will  consider  any  threshold 
analysis  performed  during  land  use 
planning  in  its  review  of 
cumulative  effects  of  coal  leasing. 

11.  RCTs  will  consider  a  number  of 
factors  in  developing  sale 
schedule  recommendations  that 
include  phased  sales. 

12.  All  RCT  recommendations  will  be 
carefully  documented,  will 
describe  the  factors  considered 
in  making  the  recommendation, 
and  will  contain  relevant 
supporting  information. 

13.  The  RCTs  will  identify  one 
leasing  alternative  in  each  regional 
EIS  as  the  proposed  action,  rather 
than  as  the  preferred  alternative, 
to  avoid  the  perception  that  a 
premature  leasing  decision  has 

been  made. 


References 

SID  Appendix  II, 
pg.  H-8. 


SID  Appendix  IV. 
EIS  Appendix  6. 


SID  Appendix  II, 
pg.  11-116. 


SID  Appendix  II, 

pg.  11-12. 

SID  Appendix  IV. 


SID  Appendix  IV. 
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Public  Participation 
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Program  Components 

1.  BLM  will  prepare  calendars  to 
identify  points  for  public 
participation  in  regional  activity 
planning. 

2.  BLM  will  solicit  public  comment 
at  each  major  decision  point. 
RCTs  will  consider  using 
newsletters  to  keep  the  public 
informed  of  regional  activity 
planning  issues  and  schedules. 

3.  BLM  will  ask  the  public  to 
provide  coal  and  other  resource 
information  at  the  onset  of  land 
use  planning. 

4.  BLM  will  provide  a  minimum  of 

30  days  for  public  review  of  land 
use  planning  or  activity  planning 
documents. 


References 

SID  Appendix  II, 
pg.  II-3. 


SID  Appendix  II, 
pg.  II-3. 


SID  Appendix  IV. 


SID  Appendix  IV. 


5. 


BLM  will  make  the  land  use 
planning  summary  and  the 
long-range  market  analysis  to  be 
used  by  the  RCT  in  the  initial 
meeting  available  for  public 
review  at  least  45  days  before 
the  meeting. 


SID  Appendix  IV. 
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Appraisal 
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Program  Components 

BLM  will  document  and  make  its 
coal  evaluation  methodologies 
available  to  the  public  through 
an  appraisal  handbook  and  will 
continue  to  review  appraisal 
procedures  outlined  in  the  handbook. 


References 

EIS  Appendix  7. 
SID  Appendix  II, 
pg.  11-114. 


BLM  has  evaluated  its  economic 
evaluation  model,  including  the 
use  of  Monte  Carlo  techniques, 
and  compared  the  Coal  Resource 
Economic  Value  model  against 
similar  models. 


EIS  Appendix  7. 
SID  Appendix  II, 
pg.  11-114. 


3.  BLM  has  eliminated  the  "small 
business"  tax  adjustment  from 
the  appraisal  methodology. 


EIS  Appendix  7. 
SID  Appendix  II, 
pg.  11-114. 


4.   BLM  will  treat  stripping  ratio 
and  production  rate  as  separate 
and  independent  variables  in  the 
appraisal  process. 


EIS  Appendix  7. 
SID  Appendix  II, 
pg.  11-114. 


Uh 


BLM  will  appraise  captive  tracts 
based  on  their  value  to  the  adjacent 
operation. 


EIS  Appendix  7. 
SID  Appendix  II, 
pg.  11-114. 


»  ; 


6.   BLM  will  specify  qualifications 
for  mineral  appraisal  personnel. 


EIS  Appendix  7. 
SID  Appendix  II, 
pg.  11-114. 


7.   The  sale  panel  will  examine 

the  tract  appraisals  after  the 
lease  sales  to  assure  compliance 
with  procedures  and  determine  FMV. 


SID  Appendix  II, 
pg.  11-86. 
EIS,  pg.  94. 


8. 


The  BLM  will  use  industry  bids  in 
decisions  concerning  bid  acceptance/ 
rejection.   This  will  be  used  for 
multiple-bid  tracts  and  for 
establishing  comparison  values 
for  single-bid  tracts. 


EIS  Appendix  7. 
SID  Appendix  II, 
pg.  11-114. 
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PRLAs 
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Program  Components 

1.  BLM  has  prepared  monthly  PRLA 
progress  reports  since 
October  1984. 

2.  RCTs  will  receive  copies  of  the 
PRLA  status  reports  and  will 
consider  the  amount  of  PRLA  coal 
reserves  in  making  regional  coal 
leasing  recommendations. 

3.  BLM  will  complete  processing 
PRLAs  within  2  years  of  resumption 
of  processing  (except  those  with 
wilderness  conflicts). 


References 

Monthly  coal  status 
reports. 


Coal  PRLA  status 

reports. 

SID  Appendix  II, 

pg.  11-116. 


EIS,  pg.  95. 
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Sale  Procedures 


Program  Components 

1.  The  Department  will  hold  smaller, 
more  frequent  coal  lease  sales. 

2.  BLM  will  identify  and  pursue 
opportunities  for  the  use  of 
intertract  bidding,  using 
guidelines  like  those  found  in 
Appendix  II,  pg.  11-71,  to  define 
circumstances  in  which  intertract 
bidding  will  be  considered  after 
the  Department  receives  the  advice 
of  the  RCTs  and  the  affected  State 
Governors. 


References 

SID  Appendix  II, 
pg.  11-50. 

SID  Appendix  II, 
pg.  11-71. 


3.  BLM  will  seek  cooperative  leasing 
opportunities  by  contacting 
private  landowners  to  attract 
interest  in  cooperative  leasing. 

4.  BLM  will  continue  to  use  bonus 
bidding  with  fixed  royalties. 

5.  BLM  will  evaluate,  after  the 
**  coal  lease  sale  in  which  it  is 

used,  the  impact  of  expressing 
minimum  bids  in  cents-per-ton  and 
allowing  bids  to  be  expressed  in 
that  manner  and  will  consider 
whether  it  should  continue  to  be 
used. 

6.  BLM  will  require  the  presence  on 
the  sale  panel  of  a  Deputy  State 
Director  for  Minerals,  a  WO 
representative,  and  experts  in 
geology,  mining  engineering  and 
mineral  appraisal  who  meet  minimum 
qualifications  and  are  approved 

by  the  Director. 


SID  Appendix  II, 
pg.  11-66. 


SID  Appendix  II, 
pg.  11-54. 

DEIS  Appendix  6, 
pg.  358. 


SID  Appendix  II, 
pg.  11-86. 
EIS,  pg.  93. 
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Administrative  Actions 
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Program  Components 


1.  Responsible  BLM  officials  will 
ensure  that  the  security  procedures 
are  reviewed  prior  to  each  lease 
sale,  and  BLM  will  update  its 
guidance  to  its  field  offices  to 
ensure  the  security  of  confidential 
data  prior  to  holding  lease  sales. 

2.  BLM  will  provide  the  necessary 
training  in  advance  of  each  sale 
to  ensure  that  employees  are  aware 
of  security  requirements  and  have 
the  knowledge  necessary  to 
implement  them. 

3.  BLM  will  strengthen  its  economic 
evaluation  capability  and  fully 
integrate  the  expertise  gained 
through  the  MMS  merger. 

4.  The  Department  will  continue  to 
seek  to  ensure  a  stable,  well-paid 
workforce  with  extensive  regional 
experience. 

5.  BLM  will  centralize  policy 
development  and  guidance  in  a 
Minerals  Policy  Analysis  and 
Program  Coordination  staff 
based  in  Washington,  D.C. 


References 


BLM  Manual  1273. 


BLM  Manual  1273, 


EIS  Appendix  7. 


Secretarial  Order  3101. 


6.  BLM  will  establish  four  regional 
evaluation  teams  to  conduct  coal 
tract  appraisals. 

7.  BLM  has  requested  the  IG  to 
conduct  periodic  audits  of 
program  activities. 

8.  BLM  will  integrate  oversight 
functions  into  periodic  reviews 
required  by  0MB  Bulletin  A-123. 


IM  No.  84-^81. 


Memorandum  of  April  4, 
1984,  to  IG. 


0MB  Circular  A-123. 
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Other  Proposals  Not  in  the  Proposed  Action 


The  proposals  below  were  discussed  in  the  final  EIS  Supplement  but  are  not 
included  in  the  Proposed  Action.   They  are  not  included  because  they  are  not 
part  of  the  Federal  coal  leasing  program  or  the  proposal  was  not  sufficiently 
developed  to  be  included  in  the  Proposed  Action. 


Fee  exchanges,  involving  the  exchange  of  title  to  lands  and  any  resources  that 
those  lands  contain,  are  initiated  by  applicants  under  section  206  of  the 
Federal  Land  Policy  and  Management  Act.   Coal  lease  exchanges  must  be 
specifically  authorized  by  statute.   The  coal  leases  acquired  in  exchange  for 
those  given  up  are  part  of  the  Federal  coal  management  program.   Lease 
transfers  (assignments  and  subleases)  are  also  part  of  the  management  program 
but  not  of  the  leasing  program,  since  transfers  deal  with  existing  leases. 


If  no  exceptions  to  these  proposals  are  taken  on  the  decisions  sheets,  it 
shall  constitute  adoption  of  these  proposals. 

Exchanges 


Program  Components 


References 


BLM  will  thoroughly  review  its 
land  exchange  manual  to  ensure 
that  there  are  clear  guide- 
lines on  the  land  and  lease 
exchange  process. 


EIS  Appendix  9, 


BLM  will  amend  its  existing  land 
exchange  policy  statement  to 
say  specifically  that  environ- 
mental concerns  will  be 
seriously  considered. 


EIS  Appendix  9. 


BLM  will  request  the  Department 
of  Justice  to  review  all  proposed 
fee  title  exchanges  involving 
coal.   The  BLM  has  published 
proposed  rules  describing  the 
procedures  for  this  review. 


EIS  Appendix  9. 


Lease  Transfers 


1.   BLM  will  specify  the  financial 

information  to  be  required  before 
lease  assignments  or  other  transfers 
will  be  approved.   The  types  of 
financial  information  required  will 
be  given  as  guidance,  rather  than  as 
regulation. 


SID  Appendix  II, 
pg.  11-124. 
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Delayed  Bid  Opening 


Program  Components 


References 


1.   The  Department  will  keep  knowledge 

of  amounts  bid  on  one-bid  tracts  from 
the  evaluation  team  until  the  team 
completes  its  reappraisal  of  the 
one-bid  tracts  using  the  multiple-bid 
tract  results.   This  will  be  done  by 
delaying  the  opening  and  announcement 
of  the  bids  on  one-bid  tracts  until 
after  the  reappraisal  of  these  tracts 
is  complete. 


SID  Appendix  II, 
pg.  11-160. 


84 


Proposals  Considered  But  Not  Included  in  the  Proposed  Action 


These  proposals  were  considered  during  the  program  review  but  were  not 
included  as  part  of  the  Proposed  Action.   They  were  rejected  based  on  lack 
of  support  at  this  time  within  the  Department.   If  no  exception  to  these 
proposals  are  taken,  concurrence  on  the  decision  sheet  means  that  these 
proposals  are  not  adopted. 

Experimental  Auction  Techniques 


Program  Components 


References 


The  Department  will  consider 
experimentation  with  a  variety 
of  auction  techniques. 


SID  Appendix  II, 
pg.  11-54. 


Sharing  of  Drilling  Data 


1.   The  Department  will  require  that 
parties  be  given  the  right  to  buy 
into  a  coal  exploration  license 
after  drilling  has  been  completed 
at  some  specified  pro-rata  cost 
plus  a  possible  late  charge. 


SID  Appendix  II, 
pg.  11-91. 


Bid  Disclosure  at  Intertract  Sales 


1.   The  Department  will  withhold 
disclosure  of  bids  received  on 
tracts  offered  in  intertract 
sales  that  are  not  leased. 


SID  Appendix  IV. 
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DERATION 


1412  Sixteenth  Street,  N.W.,  Washington,  D.C.  20036-2266 


(202)  797-6800 


November  5,  1985 


The  Honorable  Donald  P.  Hodel 
Secretary  of  the  Interior 
18th  and  C  Streets,  N.W, 
Washington,  D.C   20240 


Dear  Mr.  Secretary: 


In  the  next  few  days,  you  will  be  making  critical 
decisions  about  the  contents  and  administration  of  the 
Federal  Coal  Management  Program,  in  response  to 
proposals  made  by  the  Bureau  of  Land  Management  (BLM) , 
following  more  than  two  years  of  controversy, 
investigation,  and  study.  As  participants  in  the 
current  effort  to  re-establish  a  stable, 
environmentally  responsible,  and  economically  sound 
coal  leasing  program,  we  want  to  bring  to  your 
attention  a  number  of  issues  which  we  hope  you  will 
consider  in  reaching  your  conclusions  about  the  future 
of  this  program* 

While  we  will  focus  on  what  we  view  as  problems  with 
the  proposed  program,  we  recognize  that  the  Department 
of  the  Interior  has  made  several  important  improvements 
in  what  has  been  generally  acknowledged  to  be  a 
troubled  and  flawed  program.  The  fact  that  we  are 
calling  problems  to  your  attention  should  not  obscure 
this  accomplishment. 

In  general  we  are  encouraged  by  BLM's  willingness  to 
address  the  problems  of  overleasing,  insufficient 
public  participation,  and  inadequate  land-use 
planning.   However,  we  are  troubled  by  the  process  that 
has  been  employed  in  reviewing  the  program,  the 
Bureau's  failure  to  address  certain  key  controversies, 
and  the  absence  of  genuine,  accountable  solutions  to  a 
number  of  acknowledged  problems. 
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Although  we  have  numerous  problems  with  the  BLM's 
proposed  leasing  program?  we  are  calling  to  your 
attention  only  our  most  significant  concerns,,   In 
brief „   our  concerns  involve  ensuring  thats  1) 
(overleasfiKJDln  the  future  is  prevented ;  2)  significant 
environmental  resources  on  federal  lands  are  protected 
through  the  ^unsuitabilitv  prbcelGE*  3)  the  majorpolicy 
lecisions  adopted^axel established  in  ^egulatiQfl&p  4 ) 
ideralClease^  are  responsibly  managed?  5) 
valu^tsTeceived  for  future  coal  leases? 
Lng  decisions  are  based  upon  adequate, 
consistent ,  and  high  qualityCjpgsPurce  dataJS  and  7) 


documented  problems  with  pending^activity  planning) are 
remedied. 


In  our  view?  these  issues  must  be  resolved  before 
planning  for  new  federal  coal  leasing  resumes,,   In  each 
case?  we  have  developed  solutions  which  we  believe  are 
generally  consistent  with  the  Department's  recognition 
of  past  problems  with  the  coal  leasing  program.  We 
respectfully  request  that  you  consider  these  as 
additions  or  alternatives  to  the  proposals  which  the 
Bureau  will  present  for  your  consideration.  A  summary 
of  our  recommendations  is  attached. 


Preventing  Over leasing 


Central  to  the  most  recent  controversy  over  federal 
coal  leasing  have  been  proposals  to  lease  massive 
amounts  of  federal  coal  despite  the  lack  of  any 
legitimate  need  for  such  offerings.  Overleasing  of 
federal  coal  was  criticized  by  the  public?  the 
Congress ?  the  Linowes  Commission  in  its  report  Fair. 
Market  Value  Policy  for  Federal  Coal  Leasing,  and  the 
Office  of  Technology  Assessment  in  its  report 
Environmental  Protection  in  the  Federal  Coal  Leasing 
Program.  (Hereinafter  Linowes  and  OTA?  respectively.) 

The  Bureau  has  recognized  the  limited  need  for  new 
federal  coal  leasing  in  its  Final  Environmental  Impact 
Statement  Supplement  on  the  Federal  Coal  Management 
Program,,  October  1985.  (Hereinafter  the  FEISS.)   Its 
conclusion  should  lead  to  a  more  restrained  leasing 
effort ,   which  would  eliminate  the  controversy  over 
multi-billion  ton  leasing  proposals.  However ,  the 
proposed  program  fails  to  provide  a  clear  resolution  of 
this  highly  charged  issue.  While  we  recognize  that  you 
have  publicly  acknowledged  that  future  lease  offerings 
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will  be  reduced,  the  program  proposed  by  the  Bureau 
does  not  guarantee  that  overleasing  will  not  reoccur. 

The  key  to  leasing  level  decisions  in  the  past  has  been 
the  regional  market  analysis.   The  methodologies  used 
in  that  analysis  have  consistently  resulted  in 
proposals  for  enormous  federal  coal  lease  sales. 
Despite  strong  criticism  of  these  methodologies  (see, 
ftjuSUy  OTA  pgs.  60-63,  FEISS,  pgs.  455,  482,  497),  the 
Bureau  has  proposed  only  minor  changes  in  them. 
Instead,  it  has  attempted  to  address  the  problem  of 
overleasing  by  providing  for  development  of  additional 
market  analyses  and  by  delegating  decisionmaking 
authority  to  the  Regional  Coal  Teams  (RCTs) . 

I 

■  While  the  increased  attention  to  accurate  and  timely 

analysis  of  the  marketplace  appears  to  promise  some 
improvement,  the  key  to  the  revised  process  will  be  the 

■  Regional  Coal  Teams.   Under  the  Bureau's  proposal,  the 
RCTs  will  "have  total  discretion"  to  ignore  the  market 
analyses  and  all  other  information  in  developing 
proposed  leasing  levels.  (Emphasis  added,  FEISS  pg.  A- 
341.)   The  RCTs  are  the  same  groups  which  in  the  past 
endorsed  the  multi-billion  ton  coal  lease  sales  which 
fueled  public  controversy. 


We  fail  to  see  how  delegating  authority  and  providing 
unbridled  discretion  to  the  same  groups  which  endorsed 
overleasing  in  the  past  resolves  this  critical  problem 
of  the  coal  leasing  program.  These  actions  will  surely 
not  allay  public  concern. 
H 

However,  we  believe  that  public  concern  can  be 
alleviated,  at  least  in  part,  without  dismantling  the 
I  procedures  wlvLch  BLM  has  proposed.   We  suggest  that  the 

U  Department  commit  itself  to  announce,  in  advance,  the 

amount  of  coal  that  will  be  offered  for  lease  each  year 
and  to  provide,  for  public  scrutiny,  its  analysis 
supporting  the  need  for  the  proposed  leasing. 


I  \ 

^.    j 

i.  > 


In  the  interest  of  restoring  public  confidence  in 
federal  leasing  decisions,  we  recommend  that,  if  you 
approve  the  resumption  of  federal  coal  leasing,  you 
instruct  the  Bureau  to  propose  and  adopt  amendments  to 
its  regulations  which  directs  1)  the  Secretary  to 
report  to  Congress,  as  part  of  the  Department's  annual 
budget  submission,  the  amount  of  coal  that  will  be 
offered  for  lease  during  that  fiscal  year;  and  2)  the 
Bureau  to  release  to  the  public  at  the  same  time  the 
analysis  on  which  the  Secretary's  decision  was  based. 


m 
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PnsuitabilJLty 


Unlike  the  problem  of  overleasing,  which  the  Bureau  has 
at  least  attempted  to  resolve  in  developing  its 
proposed  action,  many  significant  problems  which  were 
brought  to  its  attention  concerning  the  unsuitability 
criteria  and  their  application  have  simply  been 
ignored. 

The  Supplemental  EIS's  treatment  of  this  issue  is 
inadequate.   Despite  assurances  from  the  Department 
that  public  comments  would  be  analyzed  in  the  final 
document,  no  meaningful  analysis  was  conducted, 
documented  problems  with  the  criteria  were  ignored,  and 
no  assessment  of  the  potential  environmental  impacts  of 
rejecting  —  or  adopting  —  the  additional  criteria 
under  consideration  was  performed.   Not  suprisingly, 
therefore,  the  actions  necessary  to  correct  past 
problems  have  not  been  proposed  by  the  Bureau. 

Problems  associated  with  the  unsuitability  process, 
including  the  lack  of  criteria  to  protect  key  resources 
and  inadequate  data  to  identify  sensitive  values,  have 
been  revealed  by  BLM's  own  case  studies,  its 
unsuitability  review  (A  Review  of  the  Unsuitability 
Criteria  in  Federal  Coal  Leasing.  FEISS,  Appendix  1) , 
and  by  the  Office  of  Technology  Assessment  Report. 
Notwithstanding  the  contents  of  its  own  documents, 
however,  the  Bureau  concluded  that  no  major  changes 
were  needed  in  the  process  and,  moreover,  that 
additional  criteria  were  not  necessary. 

Not  only  environmentalists  and  conservationists,  but 
also  other  agencies  of  the  Department  of  the  Interior 
found  the  BLM's  conclusions  unsupported  and 
contradictory,  and  even  came  to  the  opposite  conclusion 
upon  examination  of  the  same  information  used  by  the 
BLM.   For  example,  the  Fish  and  Wildlife  Service  in  its 
comments  on  the  BLM's  Review  noted  that  "the  findings 
and  conclusions  [regarding  adoption  of  a  wetlands 
criterion]  are  not  supported  by  the  analysis. . . . " 
(FEISS,  pg.  A-150.) 

The  Fish  and  Wildlife  Service  also  drew  to  BLM's 
attention  the  contradiction  between  its  conclusion  that 
a  new  wetlands  criterion  was  not  needed,  and  its 
findings  regarding  mitigation.   According  to  the  Fish 


■— i 
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and  Wildlife  Service,  BLM's  findings  and  conclusions 
regarding  mitigation  "are  an  excellent  justification 
for  consideration  of  a  separate  wetlands  criterion  and 
reclamation  criterion."  (Ib_id.. ) 

Similarly,  the  National  Park  Service  criticized  the 
Bureau's  conclusion  not  to  adopt  a  criterion  to  protect 
the  air  quality  of  National  Parks.   The  Park  Service 
commented,  "contrary  to  BLM's  assertion. . .we  believe 
that  dependence  on  the  multiple-use  trade  off  screen 
will  not  provide  sufficient  consideration  of,  or 
protection  to,  Park  resources."  (FEISS,  pg.  A-154.) 
The  Fish  and  Wildlife  Service  comments  also  criticized 
the  BLM's  decision  to  rely  on  this  "screen"  in  lieu  of 
a  wetlands  criterion,  stating  "...the  multiple- 
resource  trade  off  screen  has  proven  ineffective  in 
meeting  this  mandate."  (FEISS,  pg.  A-150.) 

The  conclusions  of  the  Bureau  are  even  more  suspect 
when  one  examines  the  case  studies  upon  which  they  were 
supposedly  based.   In  detailed  comments,  numerous 
instances  were  cited  where  the  contents  of  the  case 
studies  contradict  the  conclusions  of  BLM's  Review,  or 
where  the  case  studies  raise  significant  problems  not 
addressed  by  its  recommendations.  (£&&,   e.g. ,  FEISS, 
pgs.  443-450,  485.) 

yirtually  all  critical  comments  on  these  problems  were 
ignored  by  the  BLM,  even  when  they  were  supported  by 
the  case  studies.  For  example,  the  Governor  of  Montana 
criticized  the  Bureau's  practice  of  deferring  action  on 
the  unsuitability  criteria  when  there  are  inadequate  or 
incomplete  data  by  designating  lands  as  "acceptable 
pending  further  study."  (FEISS,  pg.  A-168.) 

In  response,  the  BLM  simply  noted  that  "the  federal 
coal  regulations  require  the  surface  manager  to  publish 
in  the  land  use  plan  a  statement  of  the  adequacy  and 
reliability  of  the  data  used  to  apply  the  20  criteria." 
(FEISS,  pg.  A-170.)   Yet,  the  BLM's  own  case  studies 
document  repeated  instances  in  which  lands  were 
proposed  for  leasing  without  adequate  and  reliable  data 
on  sensitive  resources  intended  to  be  protected  by  the 
unsuitability  criteria,  despite  the  requirement  of  the 
existing  regulations.   (S_££,  e.g.  ,   FEISS,  pgs.  444- 
445.)   In  this  example,  as  well  as  numerous  other 
instances,  the  Bureau's  response  not  only  failed  to 
address  the  criticism  raised,  but  ignored  the  evidence 
of  a  serious  and  significant  problem  evidenced  by  the 
case  studies. 
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While  the  Bureau  continues  to  stress  its  reliance  upon 
the  unsuitability  criteria  and  process  to  protect 
sensitive  resources ,  its  recommendation  that  no 
significant  changes  in  the  criteria  are  needed  ignores 
the  documented  failure  of  the  process  to  achieve  this 
goal.  The  problems  with  the  unsuitability  criteria  and 
their  application  need  to  be  resolved. 

As  detailed  in  our  comments  on  the  Supplemental  EIS,  we 
believe  that  the  Department  is  obligated  by  law  and 
Executive  Order  to  adopt  new  criteria  for  reclamation 
and  wetlands.  In  addition,  we  believe  that  the 
analysis,  comments,  and  BLM's  responses  in  the  FEISS 
support  the  need  for  these  new  criteria  and  the 
feasibility  of  their  implementation. 

Moreover,  we  continue  to  support  the  addition  of  other 
new  critera,  amendments  to  the  existing  regulations  to 
ensure  adequate  and  accurate  data,  application  of  the 
criteria  to  leased  lands,  and  other  modifications  which 
our  comments  on  the  Supplemental  EIS  detail. 

In  the  interest  of  ensuring  that  significant 
environmental  values  are  protected  in  the  federal  coal 
regions,  we  recommend  that,  if  you  approve  the 
resumption  of  federal  coal  leasing,  you  instruct  the* 
Bureau  to:  1)  propose  and  adopt  new  unsuitability 
criteria  for  reclamation  and  wetlands;  2)  reconsider 
adopting  other  regulatory  amendments,  including 
additional  criteria,  that  will  resolve  the  issues  and 
problems  documented  in  the  reports,  case  studies,  and 
comments}  and  3)  assess  the  environmental  impacts  of 
alternative  solutions  to  resolve  the  outstanding  issues 
as  part  of  its  rulemaking  process. 


The  Bureau  has  proposed  to  make  numerous  changes  in  the 
current  federal  coal  leasing  program,  roughly  three 
dozen  of  which  it  has  characterized  as  major  policy 
initiatives.  Many  of  these  changes,  such  as  its 
proposals  to  restore  opportunities  for  public 
participation,  are  constructive  improvements  which  we 
agree  are  urgently  needed. 
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However ,   the  Bureau  proposes  to  implement  all  but 
handful  of  these  changes  by  issuing  guidance ,  instead 
of  amending  its  program  regulations,,   In  our  view,,  as 
well  as  in  the  view  of  others,  this  approach  is 
unacceptable  and  ignores  sound  legal  and  practical 
reasons  for  establishing  these  changes  in  regulations* 

I 

We  submit  that  the  Bureau  is  not  only  obligated  to 

incorporate  major  policy  decisions  in  its  regulations 

■  by  amendment,  but  that  given  the  circumstances  under 

■  which  these  changes  are  being  proposed,  the  Department 
should  be  eager  to  do  so  in  order  to  restore  public 
confidence  in  the  program.   The  Bureau's  past  problems 
with  guidance  also  argue  for  the  adoption  of  these 
major  policy  decisions  as  regulations.   Finally,  the 

■  Bureau  has  not  made  a  convincing  case  to  the  contrary 9 

■  Despite  its  reluctance  to  do  so,  the  Bureau  has  an 
obligation  to  comply  with  the  Administrative  Procedure 
Act  and  implement  the  major  policy  decisions  proposed 

II  in  the  FEISS  by  promulgating  amendments  to  its  program 

■  regulations.  Many  of  the  policies  proposed  are  not 
reflected  in  the  existing  program  regulations.   In 
addition,  many  of  the  major  policy  changes  involve 
activities  such  as  public  participation,  land  use 

■  planning,  and  unsuitability  assessments  which  are 
specifically  required  by  statute.  The  laws  which 

■  require  these  policy  changes  also  direct  the  Department 

■  to  implement  these  actions  through  regulations.   (See. 

■  £*&«.f  43  U.S.C.  1701(a)(5)  and  1740;  30  U.S.C. 
1251(b).) 

%'  } 

Moreover,  without  regulations,  many  of  the  commitments 
profferred  by  the  BLM  may  well  be  illusory.   For 
example,  despite  repeated  assurances  of  increased 
public  involvement  at  critical  points  in  the  coal 
leasing  process,  the  public  will  have  no  guarantee  that 
they  will  be  included  at  those  points  unless  specific 
regulatory  requirements  are  adopted.   Moreover,  even  if 

■  given  the  opportunity  to  comment,  without  clear 
regulatory  requirements,  the  public  will  have  no 

■  assurance  that  their  comments  will  be  responded  to  or 
considered  by  the  decision  makers,, 

The  adoption  of  regulations  is  equally  necessary  to 
ensure  that  other  past  problems  are  redressed.   Without 
explicit  regulations,  for  example,  there  will  be  no 
guarantee  that  the  new  and  revised  responsibilities 
that  the  BLM  proposes  to  delegate  to  the  RCTs  — 
including  determining  whether  activity  planning  is 
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necessary,  assessing  the  adequacy  of  available  data, 
and  considering  current  market  and  tract  marketability 
analyses  ~  will  in  fact  be  fulfilled.  These  new 
responsibilities  are  not  addressed  by  the  existing 

program  regulations,, 

Guidance  is  not  equivalent  to  regulations;  nor  is  it  an 
acceptable  substitute  for  them.   Unlike  regulations,, 
guidance  is  subject  to  re-interpretation  in  the  field, 
and,  in  fact,  can  be  ignored.   For  example,  in  response 
to  the  Linowes  Commission's  recommendation  that  the 
Department  develop  and  validate  a  uniform  appraisal 
method,  the  Bureau  has  proposed  issuing  new  "guidance 
documents™  including  the  "Guide  to  Federal  Coal 
Property  Appraisal*"   (FEISS,  pgs»  A-335-6.)   This 
guidance  document  contains  the  following  bold  statement 
on  its  covers 

NOTICE  TO  USER 

The  guide  contains  guidelines  for  federal 
property  appraisal.   The  user  is  encouraged 
to  follow  the  procedures  discussed  in  the 
guide i  however,  the  use  of  these  procedures 
is  not  mandated.  (Emphasis  added,  FEISS,  pg. 
A-372.) 


In  addition,  unlike  regulations,  guidance  documents  can 
be  changed  and  even  rescinded  without  public  notice, 
comment,  or  review. 

The  proposal  to  rely  even  more  heavily  than  before  on 
guidance  ignores  the  historic  problems  which  BLM  has 
had  with  this  approach.   In  the  past,  BLM's  reliance  on 
guidance  has  resulted  in  wide  variations  in  the _ conduct 
of  its  programs  between  states  and  regions.   This 
process  has  inevitably  lead  to  confusion  and 
litigation. 

The  Office  of  Technology  Assessment's  Report 
specifically  acknowledged  these  problems  and 
recommended  increased  reliance  on  regulations  in  the 
future.   In  so  doing,  OTA  said,  "regulatory  standards 
and  guidelines  would  be  more  predictable,  would  provide 
better  guidance  to  field  personnel,  and  would  be  more 
intelligible  and  accessible  to  other  participants  in 
the  leasing  process  than  the  current  guidelines  which 
reside  primarily  in  BLM  internal  memoranda.8'  (OTA,  pg. 
27.)   In  fact,  the  OTA  report  found  that  a  wide  range 
of  participants  in  the  leasing  program  --  including 
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many  BLM  field  personnel  --  expressed  a  preference  for 
regulatory  standards  and  guidelines  because  they 
provide  more  predictability  and  stability  in  leasing 
decisions,  and  facilitate  public  participation.  (OTA, 
pg.  78.)   Although  these  conclusions  were  addressed 
principally  to  the  issue  of  data  adequacy  standards, 
they  are  equally  applicable  to  all  major  policy  changes 
which  will  be  adopted. 

The  Bureau's  response  to  the  criticism  of  its  proposed 
approach  is  inconsistent  and  contradictory.  For 
example,  the  Bureau  argues  that  the  vast  majority  of 
the  changes  proposed  are  detailed  implementation 
activities  more  appropriate  for  inclusion  in  non- 
regulatory  forms,  such  as  guidance  and  handbooks.  (See 
FEISS,  pg.  337.)   In  fact,  the  Bureau's  description  of 
many  of  the  proposed  changes  as  "major  policy 
decisions"  belies  the  claim  that  they  are  inappropriate 
regulatory  subjects.  (FEISS,  pg.  A-258.)   In  other 
cases,  most  notably  fee  coal  exchange  policy  and 
procedures,  BLM's  assertion  that  proposed  programs  do 
not  involve  major  policy  decisions  requiring  amendments 
to  the  program  regulations  is  not  credible,  and  is 
contradicted  by  detailed  documentation  submitted  with 
comments  on  the  Supplemental  EIS.   (£ge_,  e.g.  .  FEISS 
pgs.  594,  611-12.) 


The  Bureau  also  argues  that  adopting  re 
increase  administrative  costs.  Yet,  in 
instances,  the  Bureau  asserts  that  it  i 
committed  to  the  implementation  of  the 
decision.  (S&&,   e.g.,  FEISS,  pg.  337.) 
there  will  be  no  "increase  [in]  adminis 
as  the  result  of  imposing  a  regulatory 
the  agency.   (Ibid.)   The  minimal  addit 
publication  in  the  Federal  Register  sho 
offset  by  the  advantages  of  consistent 
in  the  field. 


gulations  would 

virtually  all 
s  fully 
proposed 

In  such  cases, 
trative  costs" 
requirement  on 
ional  cost  of 
uld  be  more  than 
implementation 


The  Bureau  also  argues  that  there  is  really  no 
difference  between  guidelines  and  regulations.   It 
asserts  that  guidance,  handbooks,  etc.,  are  equally 
subject  to  litigation.   (JMd. )   As  discussed  above, 
there  are  significant  difference  between  regulations 
and  guidance.   Moreover,  reliance  on  guidance  in  the 
past  has  resulted  in  litigation  which  the  Bureau 
presumably  wishes  to  avoid.   Even  assuming  the  Bureau's 
claim  is  correct,  there  is  no  reason  why  these 
decisions  should  not  be  implemented  through  amending 
the  regulations.   Indeed,  if  the  Bureau's  claim  is 
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accurate,  it  is  issuing  regulations  when  it  issues 
guidance,  handbooks,  and  the  like,  as  well  as  when  it 
changes  them.   However,  it  is  doing  so  without 
complying  with  the  Administrative  Procedure  Act. 

We  have  reviewed  the  proposed  policy  initiatives 
described  in  the  FEISS.  Attached  is  list  of  the 
specific  new  initiatives  which  we  believe  require 
implementation  by  regulation  in  order  to  cure 
deficiencies  in  the  existing  rules  and  to  provide  the 
foundation  for  a  stable,  predictable  federal  coal 
leasing  program. 

In  the  interest  of  ensuring  that  the  Department's 
commitments  to  major  policy  changes  in  the  federal  coal 
leasing  program  are  fulfilled,  we  recommend  that,  if 
you  approve  the  resumption  of  federal  coal  leasing, 
you  direct  the  BLM  to  implement  all  major  policy 
decisions,  including  those  in  the  attached  listing,  by 
proposing  and  adopting  regulations . 


Existing  Lease  Management 


For  decades,  the  failure  to  develop  exsiting  federal 
coal  leases  diligently  has  been  a  major  subject  of 
public  and  congressional  concern.  Recently,  the  Bureau 
of  Land  Management  issued  final  guidance  with  major 
implications  for  this  issue.  The  Bureau  recognized 
that  its  Section  3  and  logical  mining  unit  (LMD) 
guidance  are  key  components  of  the  Federal  Coal 
Management  Program  by  incorporating  a  discussion  of  its 
actions  in  the  FEISS  and  by  making  the  guidance  part  of 
the  proposed  action.   (£££  FEISS,  pg.  99.) 

The  discussion  in  the  FEISS  also  recognizes  the 
significance  of  these  decisions  to  the  environment. 
According  to  the  Bureau's  analysis,  more  than  60  of  the 
existing  leases  likely  to  be  in  violation  of  the  law's 
diligent  development  requirements  pose  "severe 
transportation  or  environmental  problems."  (FEISS,  pg. 
A-530.) 

Our  organizations  have  been  critical  of  the  Bureau's 
approach  to  diligence,  including  the  regulations  issued 
in  1982  and  the  more  recent  guidance.   In  our  view,  the 
BLM  has  failed  to  implement  faithfully  the  diligence 
requirements  of  the  law. 
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The  Bureau,  by  incorporating  its  new  guidance  into  the 
proposed  action,  is  in  effect  asking  you  to  endorse  its 
past  actions.  Even  assuming  that  you  might  agree  with 
its  interpretation  of  the  law,  we  urge  you  to  recognize 
that  the  Bureau  has  failed  to  examine  reasonable 
alternatives  in  reaching  its  decisions,  and,  moreover, 
has  failed  to  comply  with  the  National  Environmental 
Policy  Act.  As  a  result,  the  agency  has  yet  to  provide 
you  with  an  adequate  basis  for  any  decision. 

In  the  interest  of  achieving  responsible  management  of 
existing  federal  leases,  we  recommend  that,  regardless 
of  your  decision  on  the  resumption  of  federal  coal 
leasing,  you  instruct  the  Bureau  to  suspend  its 
recently  issued  guidelines  for  the  implementation  of 
Section  3  of  the  Federal  Coal  Leasing  Amendments  Act  of 
1976  and  the  formation  of  logical  mining  units  until  it 
has  complied  with  the  requirements  of  the 
Administrative  Procedure  Act  and  the  National 
Environmental  Policy  Act. 


Fair  Market  Valup 

Undoubtedly,  the  most  prominent  question  for  the  Bureau 
to  resolve  in  proposing  a  resumption  of  federal  coal 
leasing  concerns  how  to  ensure  the  receipt  of  fair 
market  value  for  federal  coal  leases  in  the  future. 
Extensive  examinations  and  reviews  leave  no  doubt  that 
the  program,  in  the  past,  has  failed  to  do  so. 

While  the  Bureau  has  proposed  to  make  some 
improvements,  we  are  dismayed  by  the  fact  that  they 
have  yet  to  develop  a  comprehensive  program  for 
ensuring  the  receipt  of  fair  market  value.  Frankly,  we 
are  shocked  at  this  state  of  affairs.  Many  of  the 
details  of  the  new  program  regarding  fair  market  value 
are  not  yet  available.   (fige.,  e.g..  FEISS  pgs.  A-270,  A- 
272,  A-276,  A-280,  A-290,  and  A-322.)   In  addition, 
several  key  issues  are  still  "under  study."  (See,  e.g 
FEISS,  response  47-4,  page  558.)   Nonetheless,  it  is 
apparent  from  the  FEISS  that  the  Bureau  has  not 
responded  to  at  least  two  critical  problems  identified 
by  the  Linowes  Commission. 


tut 


The  Bureau  has  not  incorporated  into  its  proposed 
program  a  solution  to  the  problem  of  obtaining  fair 
market  value  for  'captive  tracts,"  despite  the 
recognition  of  this  problem  by  both  the  Linowes 
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Commission  and  the  General  Accounting  Office.   This  is 
not  a  new  problem  for  federal  coal  leasing  policy.   In 
1976  when  Congress  enacted  the  Federal  Coal  Leasing 
Amendments  Act,  the  fact  that  most  federal  coal  leases 
were  sold  non-competitively  was  identified  as  a  major 
problem  in  obtaining  fair  market  value.   The  House 
Committee  Report  noted  that  72  percent  of  the  leases 
sold  competitively  "had  less  than  two  bidders,"  and 
that  "those  tracts  which  attract  only  one  bid  are  not 
likely  to  result  in  the  payment  of  a  fair  return  to  the 
public."  (House  Report  No.  94-681,  to  accompany  H.R. 
6721,  November  21,  1975,  page  18.) 

The  Linowes  Commission  and  the  GAO  have  attributed  the 
continued  failure  to  achieve  competitive  bidding  in 
part  to  the  fact  that  most  federal  coal  leases  are 
essentially  "captive  tracts"  with  only  one  potential 
bidder.   In  fact,  the  Linowes  Commission  concluded 
that,  despite  all  of  its  recommendations  for  improving 
the  coal  leasing  program,  the  Department's  fair  market 
value  policies  would  not  be  "successful"  unless  it 
resolved  this  problem.  (Linowes,  pg.  210.) 

It  is  clear  that  the  past  programs  did  not  to  resolve 
the  problem  of  non-competitive  tracts.   It  is  equally 
clear  that  the  revised  program  now  being  proposed  will 
not  do  so  either.   In  the  absence  of  any  solution,  the 
magnitude  of  the  problem  will  be  increased  dramatically 
since  the  analysis  in  the  FEISS  confirms  the 
prediction  of  the  Linowes  Commission  that  many,  if  not 
most,  of  any  leases  sold  in  the  forseeable  future  will 
be  maintenance  leases  —  which  are  essentially  captive 
tracts.  (Linowes,  pg.211.) 

While  the  Bureau  has  taken  several  actions  which 
indirectly  may  improve  its  ability  to  appraise  captive 
tracts,  it  appears  to  have  abandoned  its  search  for  a 
direct  solution  to  the  problem.   It  is  therefore  up  to 
you  to  ensure  that  the  search  is  resumed.  If  the  Bureau 
is  unwilling  or  unable  to  carry  out  this  task,  one 
approach  would  be  to  establish  a  commission  of 
individuals  representing  the  public  interest  and 
individuals  from  the  private  sector  with  experience  in 
bidding  and  sales  (not  connected  with  the  coal 
industry)  to  examine  the  problem  and  make  specific 
recommendations  to  you.  Whatever  approach  you  take,  we 
urge  you  to  act  promptly  so  that  any  necessary  changes 
can  be  in  place  before  new  leasing  proceeds. 
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The  Linowes  Commission  also  recognized  that  data  on 
comparable  coal  lease  sale  transactions  are  essential 
to  ensuring  the  receipt  of  fair  market  value.  The 
Commission  highlighted  this  problem  in  its  report,  and 
stressed  the  importance  of  obtaining  such  information 
in  the  future.  (See  Linowes,  pgs.  273-4.) 

While  the  Bureau  considered  requiring  lessees  to 
provide  essential  financial  data  as  a  condition  of 
approving  lease  assignments,  inexplicably  it  did  not 
incorporate  this  requirement  into  the  proposed  action. 
Failure  to  require  disclosure  of  such  financial  data 
will  perpetuate  a  problem  which  the  Linowes  Commission 
found  "severely  handicapped"  the  Department's  appraisal 
ability.   If  the  Bureau  does  not  adopt  and  implement 
such  a  condition  immediately,  it  will  be  denied  the 
financial  data  available  from  the  many  pending  lease 
assignments. 

In  the  interest  of  ensuring  the  receipt  of  fair  market 
value,  we  recommend  that,  if  you  approve  the  resumption 
of  federal  coal  leasing,  you  instruct  the  Bureau  to:  1) 
formulate  a  comprehensive  program  to  ensure  the  receipt 
of  fair  market  value,  which  responds  to  the  findings 
and  recommendations  of  the  Linowes  Commission  Report; 
2)  publish  for  public  review  and  comment  its  proposed 
program,  including  the  Competitive  Coal  Leasing 
Handbook;  and  3)  adopt  and  implement  immediately  a 
requirement  that  financial  data  must  be  provided  as  a 
condition  of  approving  all  pending  and  future  lease 
assignments. 


Data  Adequacy  Standards 


One  problem  with  the  federal  coal  le 
involves  both  land  use  and  activity 
the  lack  of  adequate,  timely,  and  ac 
the  past,  coal  tracts  were  proposed 
adequate  data  about  the  quality  and 
coal  resource.  Other  coal  tracts  we 
leasing  despite  the  lack  of  adequate 
the  surface  resources  which  would  be 
mining. 


asing  program  which 
planning  has  been 
curate  data.   In 
for  leasing  without 
quantitiy  of  the 
re  proposed  for 
information  about 
impacted  by  coal 


The  Office  of  Technology  Assessment  made  a  specific 
recommendation  to  the  Department  addressing  this 
problem.   Its  report  states: 
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Guidelines  and  standards  for  the  adequacy  of 
pre-sale  data  and  analyses  at  all  stages  in 
the  leasing  process  should  be  incorporated 
in  the  program  regulations.  (Emphasis  added, 
OTA  pg.  x. ) 

In  his  response  to  the  OTA  Report  former  Secretary 
Clark  agreed,  stating? 

The  Department  concurs  with  the  need  for 
standards  and  guidelines  for  evaluating 
adequacy  of  data  and  for  guiding  analysis. 
Accordingly,  the  Department  will  direct  BLM, 
in  consultation  with  the  Geological  Survey, 
the  Fish  and  Wildlife  Service,  OSM,  and 
other  appropriate  agencies  to  develop 
standards  for  data  adequacy  and  guidelines 
for  application  of  these  standards.  Draft 
standards  and  guidelines  will  be  distributed 
by  BLM  to  the  public  for  comment.  (Review  of 
Planning  Considerations  in  Federal  Coal 
Leasing,  pg.  22.) 

The  BLM  in  the  FEISS  agreed  with  the  purpose  of  these 
recommendations,  noting  that  "the  Department  has 
committed  itself  to  a  procedure  that  would  ensure  the 
adequacy  of  coal  and  non-coal  resource  data  at  decision 
points  throughout  the  coal  management  process."  (FEISS, 
pg.  337.)   However,  the  BLM  has  failed  to  produce  draft 
standards  and  guidelines  for  public  review  and  has 
apparently  decided  not  to  issue  regulatory  standards. 
The  Bureau,  instead,  proposes  an  alternative  procedure 
which  it  agrees  will  not  meet  this  commitment  to  ensure 
data  adequacy. 

The  only  procedure  the  BLM  has  proposed  is  the 
"interim"  approach  of  appointing  "science  advisors"  to 
the  RCTs  who  will  subjectively  assess  data  needs  and 
adequacy  absent  any  national  standards.   In  the  FEISS, 
the  BLM  stated  that  it  "agrees"  that  advisors  cannot 
substitute  for  formal  data  standards.  (FEISS,  response 
31-15,  pg.  495.) 

The  BLM  proposed  this  "interim"  measure  arguing  that 
the  development  of  standards  "would  be  a  long-term 
project  which  would  involve  extensive  development, 
testing  and  review."   (FEISS,  pg.  A-284.) 
Significantly,  no  program  of  development,  testing  and 
review  is  proposed.  This  leads  us  to  believe  that  the 
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"interim"  approach  will  in  fact  be  the  permanent 
program. 

This  belief  is  reinforced  by  the  Bureau's  apparent 
determination  not  to  establish  data  standards  in  its 
program  regulations,  despite  the  analysis  and 
recommendations  of  the  OTA,  extensive  public  comments, 
and  the  specific  direction  of  former  Secretary  Clark. 
The  Bureau  stated  in  the  FEISS,  "the  Department 
believes  that  standards  for  data  adequacy  are  better 
than  regulations...."  (FEISS,  pg  337.)   BLM,  therefore, 
proposed  to  issue  "guidance  documents"  instead  of 
regulations.  (Ibid. )   If  any  analysis  exists  to  support 
this  belief  —  which  represents  a  major  departure  from 
the  public  commitment  made  by  the  previous  Secretary  — 
it  is  not  apparent  from  the  FEISS. 

Given  the  problems  experienced  in  the  past  with 
guidance  and  the  judgment  of  the  Regional  Coal  Teams 
discussed  at  length  earlier,  we  cannot  believe  that  the 
Bureau's  interim  proposal  will  ensure  data  adequacy. 
We  also  do  not  believe  that  the  difficulty  in 
developing  such  standards  justifies  their  abandonment. 
The  analysis  of  the  FEISS  indicates  that  there  is  no 
pressing  need  for  major  federal  coal  lease  sales  in  the 
immediate  future.   Consequently,  BLM  has  the  time 
needed  to  develop  and  promulgate  the  regulatory 
standards  which  it  agrees  are  necessary  to  resolve  this 
problem.   Such  regulatory  standards  should  be  adopted 
before  proceeding  with  further  activity  or  land  use 
planning  in  the  federal  coal  regions. 

We  wish  to  stress  that  our  recommendation  for  national 
data  adequacy  regulations  is  not  inconsistent  with 
adoption  of  more  specific  regional  requirements  based 
upon  the  public's  concerns  in  the  various  federal  coal 
regions,  as  the  Federal-State  Coal  Advisory  Board  has 
proposed.  We  agree  that  standards  should  reflect 
public  concern  and  should  be  more  stringent  in  areas  of 
known  significance.   For  example,  archaeological 
standards  might  need  to  be  more  stringent  in  the  San 
Juan  coal  region  than  in  the  Green  River-Hams  Fork 
region.   Nevertheless,  there  should  still  be 
regulations  establishing  clear  minimum  standards  which 
apply  to  all  federal  lands. 

In  the  interest  of  ensuring  that  leasing  decisions  are 
based  on  adequate,  consistent,  and  high  quality  data, 
we  recommend  that,  if  you  approve  the  resumption  of 
federal  coal  leasing,  you  instruct  the  Bureau  to 
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propose  and  adopt  regulations  which  establish  national 
data  adequacy  standards  for  coal  and  non-coal  resources 
for  all  stages  in  the  leasing  process. 


Pending  Sales 


Planning  for  new  federal  coal  lease  sales  was  suspended 
in  every  coal  region  pending  completion  of  the  FEISS. 
These  lease  sales  were  the  center  of  the  controversy 
over  the  coal  leasing  program,  and  were  the  subject  of 
review  by  both  the  Linowes  Commission  and  the  OTA. 
Their  reports  present  extensive  criticism  of  the 
planning  for  these  sales.  The  amount  of  coal  planned 
to  be  leased,  the  tracts  delineated  and  selected,  the 
land  use  planning  conducted,  the  application  of  the 
unsuitability  criteria,  and  other  aspects  of  these 
pending  sales  have  significant  problems. 

In  the  San  Juan  region,  for  example,  the  pending  sale 
proposal  is  to  lease  nearly  one  billion  tons  of  federal 
coal.   It  is  clear  from  the  FEISS's  conclusions  that 
there  is  now  no  need  for  federal  coal  leasing  in  this 
region.  (FEISS,  pgs.  72-73.)   In  both  the  San  Juan  and 
the  Uintah  regions,  the  Bureau  has  delineated  lease 
tracts  without  adequate  coal  data.  Also  iri  the  Dintah 
region,  tracts  have  been  proposed  for  leasing  which 
pose  adverse  impacts  to  Bryce  Canyon  National  Park  and 
which  have  unresolved  reclamation  problems.   In  the 
Green  River-Hams  Fork  Region,  tracts  have  been  proposed 
for  leasing  despite  known  conflicts  with  critical 
wildlife  habitat  which  have  not  been  resolved.  These 
are  only  a  few  examples  of  the  many  problems  evident  in 
the  pending  sales. 

In  apparent  recognition  of  these  and  other  serious 
problems,  the  Bureau  has  agreed  to  review  and  revise 
these  sales.   The  proposed  action  would  require  these 
sales  to  be  reviewed,  however,  by  the  same  groups  which 
developed  and  proposed  them  in  the  first  place  —  the 
BLM  State  Directors  and  the  RCTs.   It  would  require 
this  review  to  be  conducted  in  the  absence  of  specific 
data  standards  for  land  use  or  activity  planning  and 
without  clear  direction  to  reduce  the  previously 
proposed  leasing  levels  to  reflect  the  conclusions  of 
the  FEISS  regarding  the  limited  need  for  new  federal 
coal  lease  sales. 
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Some  of  the  Reigonal  Coal  Teams  have  already  begun  to 
review  pending  activity  planning.   This  contradicts  the 
assertion  by  the  Bureau  that  review  of  these  pending 
sales  will  be  consistent  with  all  major  policy  changes 
in  the  federal  coal  leasing  program.  We  strongly  urge 
you  to  instruct  the  Bureau  and  the  RCTs  to  postpone  any 
further  review  of  the  pending  sales  until  your 
decisions  about  the  major  policy  changes  have  been 
implemented.   In  particular,  this  review  should  be 
postponed  until  the  Bureau  has  adopted  amendments  to 
its  program  regulations ,  including  data  adequacy 
standards  and  revised  unsuitability  criteria. 

However,  we  seriously  question  whether  such  a  review  of 
the  pending  sales  will  be  effective  in  resolving  their 
significant  problems.  While  we  believe  that  adoption 
of  the  changes  proposed  in  the  FEISS  and  our 
recommendations  may  well  result  in  an  environmentally 
and  economically  responsible  federal  coal  management 
program,  we  submit  that  the  problems  of  the  pending 
sales  are  so  severe  and  pervasive  that  they  cannot  be 
corrected  retroactively. 

The  Department  has  the  time  to  establish  a  solid 
foundation  for  the  federal  coal  leasing  program.   If 
coal  leasing  is  resumed,  it  should  start  anew, 
unencumbered  by  the  serious  problems  of  the  pending 
lease  sales.   In  our  view,  the  planning  for  these  lease 
offerings  should  be  completely  redone  after  completion 
of  Resource  Management  Plans  and  National  Forest  Plans 
in  the  respective  coal  regions. 

In  the  interest  of  ensuring  that  the  revised  federal 
coal  leasing  program  has  a  sound  foundation,  we 
recommend  that,  if  you  approve  the  resumption  of 
federal  coal  leasing,  you  instruct  the  Bureau  to 
completely  redo  the  planning  for  the  pending  coal  lease 
sales  after  completion  of  Resource  Management  Plans  and 
National  Forest  Plans.  At  a  minimum,  we  strongly  urge 
you  to  instruct  the  BLM  and  the  Regional  Coal  Teams  to 
postpone  reviewing  these  sales  until  regulatory  data 
adequacy  standards,  revised  unsuitability  criteria,  and 
other  fundamental  changes  in  the  coal  management 
program  which  are  proposed  in  the  FEISS  and  in  our 
recommendations  have  been  adopted. 
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CONCLUSION 


Despite  the  many  substantive  and  procedural  problems  of 
the  FEISS  and  the  proposed  program ,  we  hope  that 
further  confrontation  and  delay  in  establishing  a 
stable,  environmentally  responsible,  and  economically 
sound  federal  coal  leasing  program  can  be  avoided., 
While  our  organizations  have  additional  concerns  about 
the  decisions  made  by  the  Bureau,  we  have  joined  to 
bring  to  your  attention  the  most  significant 
shortcomings  of  the  proposed  federal  coal  leasing 
program. 

We  do  so  in  the  belief  that  the  FEISS  reflects  the 
Department's  recognition  of  the  problems  which  have 
plagued  the  coal  leasing  program  for  several  years.  We 
address  our  concerns  to  you  in  what  we  hope  will  be 
viewed  as  a  constructive  and  positive  attempt  to  secure 
resolution  of  these  problems. 

In  general,  the  specific  program  recommendations  which 
we  have  made  are,  in  our  view,  consistent  with  the 
spirit  of  the  FEISS  and  with  former  Secretary  Clark's 
responses  to  the  recommendations  made  by  the  Linowes 
Commission  and  the  OTA. 

We  believe  that  these  recommendations,  if  implemented, 
will  help  restore  consensus,  and  demonstrate  the 
Department's  commitment  to  accountable  and  responsible 
management  of  the  public's  resources. 

Your  leadership  is  needed  to  place  the  coal  management 
program  on  a  sound  footing  for  the  future.   In  the 
event  we  can  assist  you  in  the  resolution  of  any  of  the 
issues  we  have  identified,  please  be  assured  that  we 
will  be  willing  and  eager  to  do  so. 
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Sincerely, 


Karl  Gawell 
National  Wildlife 
Federation 


David  C.  Masselli 
Western  Organization 
of  Resource  Councils 


Wald 


ohanna  H. 
Natural  Resources  Defense 
Council 


L.  5eof|yey  Webb 
Friends  of  the  Earth 


Sierra  Club 


Attachments : 

Summary  of  Recommendations 

Committments  Recommended  for  Regulations 


cc:  The  Honorable  Morris  K.  Udall,  Chairman,  Committee 

on  Interior  and  Insular  Affairs 
The  Honorable  Sidney  R.  Yates,  Chairman, 

Subcommittee  on  Interior  Appropriations 
The  Honorable  James  McClure,  Chairman,  Committee 

on  Energy  and  Natural  Resources 
Steven  J.  Griles,  Deputy  Assistant  Secretary 

for  Land  and  Minerals  Management 
Robert  F.  Burford,  Director,  Bureau  of  Land 

Management 
Larry  G.  McBride,  Assistant  Solicitor  for  On-shore 

Minerals 
Dan  Sokoloski,  Assistant  Director,  Solid  Leaseable 

Minerals,  BLM 
Andrew  Strasfogel,  Washington  Office  EIS  Project 

Coordinator,  BLM 
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ATTACHMENT  #1 
SUMMARY  OF  RECOMMENDATIONS 
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1)  In  the  interest  of  restoring  public  confidence 
in  federal  leasing  decisions,  we  recommend  that,  if  you 
approve  the  resumption  of  federal  coal  leasing,  you 
instruct  the  Bureau  to  propose  and  adopt  amendments  to 
its  regulations  which  direct:  1)  the  Secretary  to 
report  to  Congress,  as  part  of  the  Department's  annual 
budget  submission,  the  amount  of  coal  that  will  be 
offered  for  lease  during  that  fiscal  year;  and  2)  the 
Bureau  to  release  to  the  public  at  the  same  time  the 
analysis  on  which  the  Secretary's  decision  was  based. 
(Pages  2-3.) 

2)  In  the  interest  of  ensuring  that  significant 
environmental  values  are  protected  in  the  federal  coal 
regions,  we  recommend  that,  if  you  approve  the 
resumption  of  federal  coal  leasing,  you  instruct  the 
Bureau  to:  1)  propose  and  adopt  new  unsuitability 
criteria  for  reclamation  and  wetlands;  2)  reconsider 
adopting  other  regulatory  amendments,  including 
additional  criteria,  that  will  resolve  the  issues  and 
problems  documented  in  the  reports,  case  studies,  and 
comments;  and  3)  assess  the  environmental  impacts  of 
alternative  solutions  to  resolve  the  outstanding  issues 
as  part  of  its  rulemaking  process.  (Pages  4-6.) 

3)  In  the  interest  of  ensuring  that  the 
Department's  commitments  to  major  policy  changes  in  the 
federal  coal  leasing  program  are  fulfilled,  we 
recommend  that,  if  you  approve  the  resumption  of 
federal  coal  leasing,  you  direct  the  BLM  to  implement 
all  major  policy  decisions,  including  those  in  the 
attached  listing,  by  proposing  and  adopting 
regulations.  (Pages  6-10.) 

4)  In  the  interest  of  achieving  responsible 
management  of  existing  federal  leases,  we  recommend 
that,  regardless  of  your  decision  on  the  resumption  of 
federal  coal  leasing,  you  instruct  the  Bureau  to 
suspend  its  recently  issued  guidelines  for  the 
implementation  of  Section  3  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976  and  the  formation  of  logical 
mining  units  until  it  has  complied  with  the 
requirements  of  the  Administrative  Procedure  Act  and 
the  National  Environmental  Policy  Act.  (Pages  10-11.) 
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5)  In  the  interest  of  ensuring  the  receipt  of  fair 
market  value,  we  recommend  that,  if  you  approve  the 
resumption  of  federal  coal  leasing,  you  instruct  the 
Bureau  to:  1)  formulate  a  comprehensive  program  to 
ensure  the  receipt  of  fair  market  value,  which  responds 
to  the  findings  and  recommendations  of  the  Linowes 
Commission  Report;  2)  publish  for  public  review  and 
comment  its  proposed  program,  including  the  Competitive 
Coal  Leasing  Handbook;  and  3)  adopt  and  implement 
immediately  a  requirement  that  financial  data  must  be 
provided  as  a  condition  of  approving  all  pending  and 
future  lease  assignments.  (Pages  11-13.) 

6)  In  the  interest  of  ensuring  that  leasing 
decisions  are  based  on  adequate,  consistent,  and  high 
quality  data,  we  recommend  that,  if  you  approve  the 
resumption  of  federal  coal  leasing,  you  instruct  the 
Bureau  to  propose  and  adopt  regulations  which  establish 
national  data  adequacy  standards  for  coal  and  non-coal 
resources  for  all  stages  in  the  leasing  process. 
(Pages.  13-16.) 

7)  In  the  interest  of  ensuring  that  the  revised 
federal  coal  leasing  program  has  a  sound  foundation,  we 
recommend  that,  if  you  approve  the  resumption  of 
federal  coal  leasing,  you  instruct  the  Bureau  to 
completely  redo  the  planning  for  the  pending  coal  lease 
sales  after  completion  of  Resource  Management  Plans  and 
National  Forest  Plans.   At  a  minimum,  we  strongly  urge 
you  to  instruct  the  BLM  and  the  Regional  Coal  Teams  to 
postpone  reviewing  these  sales  until  regulatory  data 
adequacy  standards,  revised  unsuitability  criteria,  and 
other  fundamental  changes  in  the  coal  management 
program  which  are  proposed  in  the  FEISS  and  in  our 
recommendations  have  been  adopted.  (Pages  16-17.) 
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ATTACHMENT  #2 
COMMITMENTS  RECOMMENDED  FOR  REGULATIONS 


The  FEISS  includes  numerous  commitments  by  the  Bureau 
of  Land  Management  with  respect  to  the  future  conduct 
and  management  of  the  federal  coal  leasing  program.  A 
few  of  these  are  proposed  for  adoption  in  regulatory 
form.   fSeer  e.g. .  FEISS,  pages  A-362-370.)    Other 
specific  regulatory  recommendations  have  been  made  in 
our  letter  to  the  Secretary  of  November  5,  1985.   In 
the  event  that  the  Secretary  of  the  Interior  decides  to 
resume  federal  coal  leasing,  we  recommend  that  the 
following  additional  key  new  features  of  the  federal 
coal  leasing  program  committed  to  by  the  Bureau  in  the 
FEISS  be  established  in  regulations. 


Land  Use  Planning 


Resource  Management  Plans  "must  be  complete  prior 
to"  initiation  of  new  activity  planning.  (FEISS, 
pg.  A-265.   S£e_  also,  pg.  340.) 


Plans  "would  list  lands  that  are 
further  consideration  for  coal  1 
are  unacceptable,  and  those  that 
pending  further  study.  The  plan 
how  and  where  the  unsuitability 
applied  and  how  the  other  requir 
were  conducted.  The  approved  pi 
include  any  constraints  or  speci 
must  be  met  during  later,  more  d 
planning."  (FEISS  pg.  84.) 


acceptable  for 
easing,  those  that 
are  acceptable 
would  document 
criteria  were 
ed  assessments 
an  would  also 
al  conditions  that 
etailed  activity 


Public  participation  calendars  that  "list  key 
points  at  which  the  public  may  participate"  in 
land  use  and  activity  planning  processes  "will"  be 
published.  (FEISS,  pg.  A-262.   See  also,  pg.  87.) 

"Guidelines  and  standards  for  data  adequacy  in 
land  use  planning  would  be"  developed  and  include 
the  following  provisos: 

—  "If/  during  the  planning  process,  data 
are  found  to  be  inadequate,  more  data  must 
be  obtained  to  meet  the  adequacy 
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requirements  before  the  lands  can  be  further 
considered."  (FEISS,  pg.  96.) 

— ■  "BLM  state  offices  could  set  more 
stringent  data  requirements  to  meet  local 
conditions."  (FEISS,  pg.  96.) 

New  unsuitability  criteria  or,  at  the  very  least, 
a  specific  requirement  that,  in  applying  the 
multiple-use  screen  "particular  attention"  be  paid 
to  the  following s  "ambient  air  quality,  wetlands, 
riparian  areas,  and  sole  source  aquifers;  lands 
near  the  planning  area  that  are  included  in  the 
National  Park  System,  the  National  Wildlife  Refuge 
System,  the  National  Trail  System,  and  the 
National  Wild  and  Scenic  River  System; 
agricultural  lands,  cultural  sites  eligible  for 
listing  in  the  National  Register  of  Historic 
Places;  proposed  threatened  and  endangered  plant 
and  animal  species;  and  Indian  sacred  sites." 
(FEISS,  pg.  82.) 


Activity  Planning 


A  "summary  of  land  use  plans"  will  be  issued  that 
"will  highlight  residual  questions  concerning  data 
adequacy,  resource  use  and  values,  multiple  use 
tradeoffs  and  surface  owner  consultation"  (FEISS, 
pg.  A-266)  and  that  will  "identify. . .data  needed 
to  support  tract  delineation,  impact  assessment, 
and  subsequent  determination  of  fair  market 
value."  (FEISS,  pg,  86.) 

"BLM  would  establish  national  data  adequacy 
standards  and  guidelines,  and  the  RCT  for  each 
coal  region  could  establish  more  specific 
standards  to  reflect  local  conditions."  Regional 
"standards  would  be  released  to  the  public  for 
comment."  (FEISS,  pg.  96.) 

"[A]  three  tiered  coal  market  analysis  system" 
would  be  adopted  (FEISS,  pg.  A-344) ,  that  would 
include: 

—  preparation  of  a  "long-range  market 
analysis  [that]  would  set  forth  coal 
production  forecasts  and  estimate  coal 
production  capacities  for  the  region  [and 
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which]  would  be  used  to  evaluate  the  need  to 
begin  activity  planning  and  to  assist  the 
RCT  in  developing  its  long-range  schedule 
recommendation."  (FEISS,  pg.  880) 

—  preparation  of  a  "regional  market 
analysis  which  would  address  the  economic 
factors"  and  be  included  in  the  "leasing 
level  technical  paper"  that  would  be 
considered  by  the  RCT  in  esablishing  leasing 
levels.  (FEISS,  pg.  90.) 

—  preparation  of  a  "Current  Market  and 
Tract  Marketability  Analysis  which  will 
focus  "on  the  current  regional  suppy  and 
demand  for  coal,  recent  mine  and  reserve 
acquisition  activity  within  the  region,  and 
recent  and  expected  changes  within  the 
region  market"  and  will  be  used  "by  the  RCT 
and  the  Secretary  in  evaluating  if  and  when 
a  lease  sale  (or  sales)  should  be  held  and 
which  tracts,  if  any,  would  have  the  best 
opportunity  of  drawing  an  acceptable  high 
bid."  (FEISS,  pg.  A-343.) 

RCT  responsibilities  would  includes 

—  determining  "the  need  for  a  new  round  of 
activity  planning"  on  the  basis  of  three 
"[kjey  factors"  —  "the  long  range  market 
analysis,  the  description  of  the  land  use 
planning  decisions  and  adequacy  of  the  data, 
and  public  comments  on  these  items."  (FEISS, 
pg.  88.) 

■ —  ensuring  that  data  problems  are  resolved. 
(FEISS,  pg.  89.) 

—  "screening"  expressions  of  interest. 
(FEISS,  pg.  89.) 

—  considering  the  results  of  screening  the 
expressions  of  interest,  reports  on  data 
adequacy,  public  comments,  and  the  "leasing 
level  technical  paper"  in  formulating 
leasing  level  recommendations.   (FEISS,  pg. 
90.) 
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—  responding  to  public  comments  on  the 
leasing  level  technical  paper,  regional 
market  analysis,  and  other  factors  and 
alternatives  considered  in  formulating 
leasing  level  recommendations.  (FEISS,  pg. 
90.) 

— ■  considering  the  "current  market  and  tract 
marketability  analysis. . .and  any  concerns 
raised  by... the  public"  in  deciding  whether 
to  hold  a  sale.  (FEISS,  pg.  A-268.) 

—  considering  public  "comment  on  tracts  to 
be  considered  in  [making  the]  final 
recommendations  for  lease  offering."  (FEISS, 
pg.  87.) 

—  ensuring  that  decisions  are  documented 
according  to  instructions  for  so  doing. 
(FEISS,  pg.  A-268.) 

o    "[(Opportunities  for  public  participation  would" 
include  (FEISS,  pg.  87) : 

—  a  60  day  comment  period  on  the  regional 
coal  EIS.  (FEISS,  pg.  91.) 

—  the  opportunity  to  comment  on  the 
following?  draft  regional  data  adequacy 
standards  (FEISS.  pg  88),  the  Federal-State 
Coal  Advisory  Board  recommendation  for  long- 
range  planning  schedule  and  draft  schedules 
(FEISS,  pg.  A-293),  on  all  market  analyses 
(FEISS,  pg.  87),  on  land  use  plan  summaries 
(FEISS,  pg.  A-266),  on  the  "response  to 
calls  for  expressions  of  leasing  interest" 
(FEISS,  pg.  87) ,  on  the  initial  leasing 
level  technical  paper  (FEISS,  pg.  87) ,  with 
a  30  day  comment  period  (FEISS,  pg.  90),  "on 
the  leasing  level  range"  (FEISS,  pg.  A-269) , 
on  "tracts  to  be  considered  in  the  RCT's 
final  recommendations  for  lease  offering" 
(FEISS,  pg.  87),  on  all  RCT  "decision 
documents"  (FEISS,  pg.  A-269),  during  RCT 
meetings  (FEISS,  pg.  87) ,  on  the  timing  of 
any  lease  sales  (FEISS,  pg.  A-296) ,  and  on 
the  "written  report"  of  the  Science  advisors 
(FEISS,  pg.  A-284). 
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" [P] rocedures/guidelines  for  screening  expressions 
of  leasing  interest  are  being"  developed.  (FEISS, 
pg.  A-270.) 

The  "role  and  functional  responsibilities"  of 
science  advisors,  their  written  "report  will... be 
made  available  to  the  public  30  days  prior  to  the 
RCT  meeting"  and  "the  public  will  have  an 
opportunity  to  comment  on  the  report  prior  to  or 
at  the  RCT  meeting  for  which  the  report  has  been 
prepared."   (FEISS,  pg.  A-284.) 


Sjdjl££E. 


Procedures  for  holding  phased  sales,  including  the 
factors  to  be  considered  in  determining  whether 
and  when  to  hold  such  sales  (FEISS,  pg.  A-296.) 

For  lease  sales  "held  more  than  120  days  after  the 
lease  sale  schedule  is  established,  the  Current 
Market  and  Tract  Marketability  Analysis  will  be 
reviewed  and  results  provided  to  the  Secretary,  to 
assure. . .timely"  decisions.  (FEISS,  pg.  A-343.) 

Procedures  for  inter-tract  bidding.  (FEISS,  pg.  A- 

A  regional  evaluation  team  (RET)  "would  prepare  a 
pre-sale  appraisal  of  each  tract  selected  for 
sale"  and  "a  post-sale  appraisal"  of  those 
receiving  bids.   (FEISS,  pg.  93.) 

The  sale  panel  "would  review"  RET  appraisals  prior 
to  recommending  whether  bids  should  be  accepted  or 
rejected.  (FEISS,  pg.  93.) 

"[T]he  criteria  by  which  a  recommendation  of  bid 
acceptance  or  rejection  is  made  by  the  sale 
panel."  (FEISS,  pg.  95.) 


Fee  exchange  policy  and  procedures, 
A-534,  A-535.) 


(FEISS,  pages 
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The  cooperative  leasing  policy:  such  leasing 
"would  be  encouraged  to  promote  the  efficient 
development  of  both  federal  and  non-federal  coal 
by  providing  bidders  with  all  the  terms  and 
conditions  of  mining  all  lands  in  a  checkerboard 
tract  before  the  sale."  (FEISS,  pg.  94.) 


Management  of  Existing  Leases 


Q 


The  "guidelines  on  the  formation  of  logical  mining 
units"  (LMDs)  and  "for  implementing  Section  3  of 
FCLAA"  that  were  recently  published  and  "affect [] 
coal  development."  (FEISS,  pg.  99.) 
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United  States  Department  of  the  Interior 

BUREAU  OF  MINES 

WESTERN  FIELD  OPERATIONS  CENTER 

EAST  360  3RD  AVENUE 

SPOKANE,  WASHINGTON   99202 


October  17,  1985 


Memorandum 


To:      Andrew  L.  Strasfogel ,  Project  Coordinator— Bureau  of  Land  Management, 
Washington,  D.C. 

From:    Supervisor—Minerals  Involvement  Section,  Branch  of  Engineering 
Studies 

Subject:  Review  of  Final  Environmental  Impact  Statement  (EIS)  Supplement 
for  the  Federal  Coal  Management  Program 

Because  this  is  a  final  EIS,  we  will  limit  our  comments  to  generalities. 
However,  from  our  perspective,  many  of  the  comments  contained  in  the  Director's 
March  26,  1979,  letter  to  BLM  (enclosed)  are  still  valid. 

Our  primary  concern  is  the  overall  paucity  of  information  with  regard  to  the 
economic  impacts  of  this  program.  How  much  will  this  program  cost  the  American 
consumer  in  increased  energy  costs?  Administrative  costs  (Federal  and  private) 
can  easily  translate  into  increased  consumer  costs.  We  feel  it  is  imperative 
that  these  Impacts  be  evaluated. 

The  decision-making  processes  as  outlined  by  this  program  (pp.  79,  98,  and 
101)  are  highly  complex,  cumbersome,  and  will  prove  costly  to  the  industry  and 
inevitably  to  the  consumer.  It  is  our  perception  that  these  processes  will  not 
streamline  the  leasing  procedures.  We  earnestly  hope  that  all  parties  who  will 
utilize  these  procedures  will  do  so  with  as  few  problems  as  possible. 


D'Arcy  0i   Banister 


Enclosure 


I 
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or.F  'cz  or  the  dircctor 


Unrred  States  Department  of  tire  Interior 

BUREAU   OF  MINES 
2101    E  .STREET,  XW, 
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March  26,  1979 


Memorandum 
To: 

Through: 
From: 
Subject : 


WASHINGTON,  DC.     20241 

BUREAU  OF  MINES 
WESTERN  FIELD  OPERATION  CENTER 

MAR  2  9 1979 

SPOKANE,  WASH. 


Assistant  Director,  Office  of  Coal  Management, 
Bureau  of  Land  Management  (142) 

Assistant  Secretary—Energy  and  Minerals 

Director,  Bureau  of  Mines 

Draft  environmental  statement,  Federal  Coal  Management 
Program 


We  have  reviewed  the  draft  environmental  statement  of  the  Federal 
Coal  Management  Program  and  our  comments  are  attached. 


Actii-s 


7.':-  ' 
Direc  tor 


Enclosure 


bcc: 


File-MMSDA-AD-FO,  Rm.  1002,  CP 

Secretary ' s  Files 

Secretary's  Reading  Files  (2) 

AS/EM  (2) 

Director's  Reading  Files  (2) 

MMSDA 

Chief,  EFOC 

Chief,  AFOC 

Chief,  IFOC 
JyChief,  WFOC 

S.  P.  Wimpfen,  Rm.  1053-A,  CP 

W.  L.  Dare,  Rm.  1002,  CP 
EBM/Lee/Starch/dap:  634-1285  -  2/13/79 
Rewritten:   EBM/RAMarkle/rhr  -  634-1300  -  3/26/79 

NOTE:   THIS  MEMORANDUM  SUPERCEDES  MEMORANDUM  DATED  2/13/79. 
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IN  REPLY  REFER  TO: 


United  States  Department  of  the  Interior  1792  (ia2> 


BUREAU  OF  LAND  MANAGEMENT 
WASHINGTON,  D.C.  20240 


Enclosed  for  your  review  and  comment  is  the  draft  environmental  statement 
(DES)  for  the  Federal  coal  management  program. 

This  programmatic  statement  is  based  on  information  developed  by  the 
Bureau  of  Land  Management  and  the  Department  of  the  Interior.   Information 
and  data  were  supplied  by  and  in  coordination  and  consultation  with 
Federal,  State  and  local  governmental  departments  and  agencies,  and  a 
number  of  organizations  and  individuals.   The  purpose  of  the  statement  is 
to  address  various  alternatives  for  a  Federal  coal  management  program,  in- 
cluding a  preferred  program  alternative,  and  to  assess  the  possible  impacts 
from  the  various  alternatives.   The  statement  is  programmatic  in  scope  and 
discusses  the  national  and  interregional  impacts  associated  with  the 
Federal  coal  management  program.   Impacts  assessment  includes  coverage  of 
12  coal  supply  regions,  3  producrion  levels  (low,  medium  and  high),  7 
alternative  management  strategies,  2  projection  periods  (1985  and  1990), 
5  phases  of  the  coal  production  and  use  cycle,  and  27  impact  categories. 
The  statement  also  includes  a  set  of  example  regulations  which  could  be 
used  to  implement  most  of  the  alternative  management  programs. 

We  would  appreciate  receiving  any  review  comments  you  may  wish  to  make  as 
soon  as  possible.   The  comment  period  extends  to  February  13,  1979.   A 
series  of  public  meetings  and  formal  hearings  on  the  statement  are 
scheduled  to  be  held  during  January  and  early  February  1979,  throughout 
the  United  States  and  in  the  major  coal  producing  regions  in  the  West. 
Information  on  these  meetings  will  be  announced  in  local,  regional  and 
national  news  media. 
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Bureau  of  Mines  Comments 
Federal  Coal  Management  Program 


This  draft  environmental  statement  is  an  impressive  assemblage  of 
information.   We  first  offer  the  following  suggestions  in  the  perspective 
of  questions  that  could  develop  during  public  review  of  the  proposed 
program. 

The  text  of  the  statement  does  not  provide  enough  information  on  the 
impact  that  the  program  will  have  on  the  cost  of  coal  and  how  this 
will  translate  into  energy  costs  to  the  consumer. 

A  second  source  of  questions  is  the  issue  of  competition.   How  the 
proposed  program  will  affect  competition  within  the  coal  industry  and 
how  it  will  affect  the  competitiveness  of  coal  in  relation  to  other 
forms  of  energy  should  be  appraised  and  discussed.   The  Justice  Depart- 
ment, in  its  1978  report  Competition  in  the  Coal  Industry,  implies  that 
some  responsibility  for  promoting  competition  in  the  coal  industry  resides 
in  the  leasing  program: 

".  .  .  because  the  federal  government  currently  controls 
approximately  sixty-five  percent  of  the  coal  reserves  in 
the  West,  federal  coal  leasing  has  a  great  potential  to 
protect  the  competitive  environment  of  western  coal  markets. 
The  current  moratorium  on  federal  leasing,  however,  restricts 
the  amount:  of  reserves  that  can  be  brought  to  the  market. 
In  the  Southwest  and  Northern  Plains  it  may  already  be 
starting  to  limit  the  ability  of  sellers  to  compete  and 
could  eventually  foster  anticompetitive  effects,  tantamount 
to  a  monopolistic  restriction'of  supply.   Resumption  of 
federal  leasing  with  all  deliberate  speed  thus  can  be 
important  in  insuring  that  these  western  markets  remain 
competitive. " 

Administration  cost  could  be  a  source  of  both  questions  and  criticism 
concerning  the  operation  of  the  program.   Current  and  projected  adminis- 
trative costs  should  be  compared  to  current  and  expected  coal  production 
and  current  and  expected  acres  disturbed.   In  1978,  the  U.S.G.S.  reports 
that  2000  Federal  acres  were  disturbed  by  surface  mining  and  by  facilities 
for  underground  mining  in  the  production  of  59.1  million  tons  of  coal. 
An  understanding  of  Federal  costs  as  a  part  of  national  energy  costs  seems 
useful  in  view  of  planning' s  overlap  with  existing  requirements  for  surface 
reclamation  under  Federal  law  and  because  further  speculation  on  coal  leases 
is  all  but  eliminated  by  existing  diligence  and  continuous  development 
requirements . 
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In  a  similar  way,  it  seems  reasonable  that  the  statement  should  include 
an  analysis  comparing  current  and  projected  administrative  costs  against 
current  and  expected  return  to  the  Government  in  the  form  of  bonuses, 
rents,  and  royalties.   In  the  case  of  FY  1977,  production  from  Federal 
lands  shown  in  the  Annual  Report  on  Coal  was  50.3  million  tons  yielding 
Federal  receipts  totaling  $9.8  million.   It  may  be  argued  that  a  study 
of  costs  and  receipts,  including  higher  royalties  from  readjusted  leases, 
should  influence  eventual  program  choices. 

Two  topics  that  could  give  rise  to  questions  are  energy  imports  and  the 
surface  mining  regulations.   We  believe  the  study  should  discuss  whether 
the  program  could  increase  Canadian  and  other  foreign  coal  imports.   Also, 
the  discussion  should  be  expanded  on  how  the  new  surface  mining  regulations 
will  be  incorporated  into  this  program,  or  whether  the  new  regulations 
will  supersede  some  planning  for  environmental  safeguards  under  this  program. 

It  would  also  add  to  the  statement's  value  if  it  contained  an  explanation 
of  how  the  Department  of  Energy  arrives  at  its  leasing  "goals"  and  the 
approach  that  is  used  in  acquiring  and  updating  information  to  establish 
these  goals.   It  is  unlikely  that  DOE  can  take  into  account  some  potentially 
major  factors  such  as  the  ability  of  one  private  party  to  deal  with  another 
in  acquiring  sufficient  reserves  for  a  logical  mining  unit  (LMU)  of  which 
a  Federal  lease  may  be  only  a  small  but  important  part.   Also,  it  is  unclear 
if  DOE  in  establishing  its  goals  takes  into  account  existing  labor  and 
equipment  availability. 

Consideration  should  be  given  for  the  study  to  discuss  the  extent  of 
leasing  on  State  and  Indian  lands  with  respect  to  that  on  Federal  lands. 
It  seems  reasonable  to  anticipate  some  question  on  Federal  policy  in  this 
regard  comparing  the  2.2  million  acres  under  State  leases  against  the 
790,000  acres  under  Federal  leases  when  State  coal  lands  represent  but  a 
fraction  of  Federal  coal  lands.   Also,  a  questi-on  could  arise  concerning 
the  contribution  from  Federal  lands  that  is  likely  under  this  program, 
given  the  President's  goal  of  1.2  billion  tons  of  production  by  1985. 


In  a  related  way,  the  "possibly  developable"  ac 
shown  for  each  of  the  six  regions  in  table  2-27 
as  areas  more  environmentally  suitable  for  mini 
the  acreage  is  based  on  the  number  of  blocks  of 
more  of  non-Federal  coal.  There  may  be  many  re 
parts  of  this  coal  will  not  be  developed,  and  i 
classification  may  incorrectly  infer  that  priva 
available  for  development.  In  the  sense  that  1 
generally  the  better  range  and  farm  land,  much 
acreage  may  in  fact  be  less  environmentally  sui 
basins  with  the  greatest  Federal  reserves,  Powd 
Utah,  have  the  least  "possibly  developable"  res 


reages  of  non-Federal  coal 

might  be  misinterpreted 
ng  rather  than  the  fact  that 
2,560  contiguous  acres  or 
asons  why  some  unknown 
ts  "possibly  developable" 
te  and  State  coal  will  be 
and  homesteaded  was 
of  the  "possibly  developable" 
table  for  mining.   The  two 
er  River  and  Uinta-Southwestern 
erves . 
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A  considerable  effort  has  been  made  to  identify  coal  reserves  in  various 
geographical  areas  and,  to  the  extent  possible,  an  estimate  should  also 
be  made  of  how  much  of  this  reserve  base  would  not  be  available  in  each 
geographical  area  as  a  result  of  applying  the  unsuitabili ty  criteria. 
We  appreciate  that  this  estimate  will  be  difficult  to  make,  however,  the 
estimate  should  be  made  to  provide  a  basis  for  determining  the  actual 
impact  of  the  program  over  time  against  the  projected  impact.   In  addition, 
we  suggest  the  program  should  include  provisions  for  an  interagency  review 
at  5-year  intervals  to  assess  the  programs  social  and  economic  costs, 
benefits,  and  impacts  with  the  intent  being  that  this  interagency  review 
group  should  make  recommendations  for  improving  the  program's  performance. 


1 


In  many  cases  there  probably  cannot  be  a  simple  application  of  a  suitability 
criteria  that  either  permits  mining  or  rules  out  leasing.   It  would  be 
useful  if  all  criteria  were  weighted  so  that  the  importance  of  mining  the 
coal  resource   could  be  balanced  against  the  importance  of  other  values. 
In  areas  where  Federal  coal  lands  predominate  and  where  mining  is  most 
feasible  with  respect  to  markets,  flexibility  in  trade-offs  is  especially 
important. 

Further,  we  believe  BLM  should  consider  the  possibility  of  how  application 
of  unsuitabili ty  criteria  could  potentially  affect  a  required  balance  in 
leasing  from  a  regional  perspective.   Nonbalance  could  ultimately  affect 
competition  and  the  establishment  of  new  coal  markets.   Start-up  procedures 
that  apply  unsuitability  criteria  to  only  those  lands  already  found  acceptable 
for  mining  in  existing  land  use  plans  could  limit  coal  availability  to 
existing  operators. 


We  believe  that  the  problems  of  diverse  ownership,  mainly  split  surface- 
subsurface  ownership,  should  be  further  discussed  with  relation  to  the 
unsuitability  criteria.   Application  of  unsuitability  criteria  and  the 
surface  owner  consent  provision  could'prevent  the  completion  of  many  LMU's 
frozen  by  the  1973  coal  leasing  moratorium.   Also,  after  applying  the 
unsuitability  criteria,  those  tracts  considered  suitable  could  become 
exceedingly  valuable,  and,  whether  or  not  selected,  surface  owner  consent 
could  be  a  major  factor  in  increasing  the  cost  of  coal  or  reducing  its 
competitiveness  as  an  energy  alternative  and  possibly  with  foreign  coal. 


Because  investment  will  only  be  attracted  into  coal  production  when 
profitable,  the  preferred  program  should  therefore  make  greater  use  of 
existing  economic  mechanisms  in  achieving  its  goals. 
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Comments  Cn  The  Preferred  Federal  Coal  Management  Program 

Because  60  percent  of  western  coal  is  in  Federal  ownership  and  access 
to  an  additional  20  percent  is  controlled  by  Federal  ownership  and 
because  the  larger  increases  in  U.S.  production  must  come  primarily 
from  western  coalfields,  the  preferred  program  could  put  the  Federal 
government  in  a  strong  position  in  determining  the  future  trends  of 
domestic  coal  production. 

Therefore,  with  decisions  on  how  much,  where,  and  when  Federal  coal  is 
to  be  produced  almost  entirely  in  the  hands  of  Federal  planners,  it  is 
paramount  that  planners  give  strong  consideration  to  both  industry's 
views  and  those  from  the  general  public  so  that  the  practical  aspects 
of  the  economics  of  mining  and  marketing  are  considered  from  both  the 
producers'  and  consumers'  viewpoints. 

We  support  the  concept  of  public  input  into  the  planning  process  and 
we  assume  that  public  input  includes  both  the  private  investment  sector 
as  well  as  the  ultimate  consumers  of  energy  who  must,  after  all,  pay  the 
cost  of  the  planning  process.   We  recommend  that  to  the  extent  possible 
comparable  economic  and  social  cost  estimates  be  provided  by  the  Federal 
planners  for  all  alternatives  being  considered  during  the  planning  process 
so  that  the  public  has  some  rational  basis  for  comparing  and  commenting  on 
proposed  alternatives. 

3.1.1:   The  eight  major  elements  integrating  Government  requirements 
for  production  and  environmental  goals,  for  instance,  do  not  appear  to 
integrate  the  ability  of  industry  to  respond  to  demand  and  to  compete  and 
reduce  the  price  of  Federal  coal  (sec.  30  USC  187  requires  "reasonable 
prices"  for  coal  production).   Restating  a  previous  comment  with  respect 
to  the  second  element,  we  are  unsure  -of  how  a  national  demand  for  coal 
supplied  by  DOE  can  "stimulate"  production  by  way  of  leasing  without 
taking  into  account  individual  ownership,  financing,  and  labor  and  equip- 
ment problems  that  are  all  part  of  putting  together  an  LMU. 

3.1.1.2:   No  contingency  appears  to  be  planned  if  a  sale  is  held  and 
there  is  little  or  no  interest.   This  was  the  case  in  the  leasing  of  oil 
shale  prototype  tracts  W-a  and  W-b. 

3.1.5:   Since  reclamation  is  required  on  Federal  lands  and  diligent 
development  is  strictly  defined,  and  in  addition  advance  royalties  are 
required,  it  is  unlikely  that  much  speculation  would  occur  in  leases 
issued  subsequent  to  the  Coal  Lease  Amendments  Act. 


3.2.1.1:   In  the  paragraph  eleven  exception  to  underground  mining, 
no  one  can  assure  that  there  would  ever  be  "no  hydrologic  or  surface 
effects."   Using  this  as  a  criterion  for  not  deeming  lands  unsuitable 
is  questionable. 
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3.2.1.3:   Provisions  should  be  made  for  future  private  owner 
considerations  whether  they  be  heirs  or  assignees.   It  would  seem  that 
soliciting  industry  interest  in  Federal  coal  under  private  surface 
ownership  first  would  avoid  a  considerable  amount  of  unnecessary  planning. 

3.3.4  states,  "The  less  direct  involvement  that  BLM  has,  the  lower 
the  agency's  administrative  costs  and  vulnerability  to  charges  of  govern- 
ment interference."   Section  3.2.5.3  recognizes  the  value  of  early  and 
continuous  participation  of  industry  in  the  coal  production  process. 
Yet  3.2.2.1  puts  all  the  responsibility  and  expense  of  identifying 
suitable  coal  lease  tracts  on  the  Federal  Government  before  asking  for 
industry's  expression  of  interest.   This  seems  inconsistent. 

Specific  Comments  on  Data 

Tables 

Table  1-1:   The  number  of  mining  and  reclamation  plans  given  for 
Southwest  Wyoming  and  Northern  Powder  River,  Montana,  should  be  checked. 

Table  2-1:   Reserve  base  numbers  for  the  Appalachian  and  Eastern 
Interior  Regions  given  in  table  2-1  do  not  agree   with  those  in  the  cited 
reference,  U.S.  Department  of  the  Interior,  Bureau  of  Mines,  1977, 
"Demonstrated  Coal  Reserve  Base  of  the  United  States  as  of  January  1976," 
Mineral  Industry  Surveys,  Washington,  D.C.   Numbers  in  table  2-2  do  check. 
Other  references  to  the  numbers  cited  in  table  2-1  should  be  checked  in 
the  statement. 

Table  2-6:   This  table  should  identify  the  total  coal  produced  in 
the  U.S.  prior  to  1978,  or  if  1933  is  the  starting  year  it  should  identify 
the  total  coal  produced  during  the  period  1933-78.   This  is  necessary  to 
put  past  production  in  the  perspective  of  anticipated  production. 

Table  2-9:   Subtotals  in  one  case  are  cumulative  of  preceding  subtotals; 
others  are  not . 


Tables  2-29  and  2-30:   It  might  be  better  in  the  "1990  DOE  Projections' 
column  to  identify  these  numbers  as  demand  or  consumption  projections,  and 
then  retitle  the  tables  as  comparisons  between  planned  production  and 
projected  consumption. 

Figure  3-5:   This  example  of  how  acceptable  areas  are  determined  for 
further  consideration  for  leasing  by  land  use  planning  under  the  preferred 
program  might  be  understood  better  if  percentagewise  the  field  test  results 
listed  in  table  5-73  were  used. 
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Tables  4-1  through  4-12:   The  employment  column  should  not  be 
titled  as  thousands.   The  mining  employment  figures  look  very  unlikely 
in  a  number  of  cases.   For  example,  coal  mining  employment  in  the  Powder 
River  Region  is  probably  double  that  shown;  in  the  San  Juan  Region, 
employment  at  one  mine  (Navajo  mine,  1977  employment  479)  is  nearly 
double  the  number  shown  for  the  region.   The  source  and  date  of  the 
"Economic  Sector"  information  should  be  footnoted. 


Table  5-12:  This  table  might  be  better  explained  because  in  several 
instances  the  "Medium"  figure  is  not  medium  as  related  to  adjacent  "High" 
and  "Low"  figures.   The  same  is  true  for  tables  5-13  and  5-24. 

Table  5-5  and  following  four  tables  imply  a  shifting  of  coal 
production  to  western  coalfields  under  all  but  the  "no  new  leasing" 
alternative.   Lacking  here  is  an  analysis  and  discussion  of  the 
competitive  position  of  western  coal  versus  eastern  coal,  particularly 
in  view  of  new  requirements  for  emission  control  devices  on  all  power- 
plants,  rising  transportation  costs,  and  increasing  demands  on  limited 
water  supplies  in  the  west.   Potential  impacts  of  a  western  shift  in 
coal  production  on  employment  and  regional  economic  stability  in  eastern 
coal  producing  districts  should  be  briefly  discussed. 

Table  5-59:   The  severance  taxes  listed  for  Montana  and  New  Mexico 
are  not  entirely  correct.   The  reference  number  given  as  a  data  source 
is  not  listed  on  page  5-159. 

Tables  D-5  through  D-26:   These  22  tables  of  acres  to  be  committed 
and  potential  losses  to  land  productivity  and  wildlife  under  the  various 
alternatives,  production  levels,  and  timespans  contain  some  awesome 
numbers.   The  USGS  reports  that  to  date  18,000  Federal  acres  have  been 
disturbed  for  surface  and  underground  coal  mining,  and  a  Bureau  of  Mint.- 
1974  study  shows  that  from  1930  to  1971  a  total  of  1,570,000  acres,  both 
public  and  nonpublic,  were  used  in  the  production  of  fossil  fuels  exclusive 
of  oil  and  gas.   The  estimates  of  land  disturbed  as  given  on  tables  D-5 
through  D-26  appear  exceptionally  high  for  the  relatively  short  periods  of 
time  involved  when  compared  with  the  land  disturbed  during  the  period  of 
1930-1971,'  which  saw  enormous  coal  production,  as  shown  on  Table  2-6.   As 
noted  previously,  Table  2-6  should  identify  total  production  and  not  just 
that  for  selected  years. 


les 


Table  D-19,  for  example,  shows  1,517,480  acres  committed  between  1976 
and  1984  at  mid-level  production.   It  seems  unlikely  that  more  land  would 
be  committed  to  coal  production  in  this  8-year  period  than  in  the  42-year 
period  that  included  World  War  II.   Although  we  do  not  know  how  the  numbers 
were  derived,  we  wonder  if  they  accounted  for  reclamation  controls  under 
new  Federal  legislation,  and  if  it  they  considered  the  return  of  the  land 
to  other  uses  within  a  reasonable  time. 
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Table  F-l:   We  suggest  that  this  table  be  checked  against  Energy 
Data  Reports  published  weekly  by  the  Energy  Information  Administration, 
DOE,  because  certain  numbers  do  not  agree.   There  is  a  need  to  be  more 
explicit  on  units  used  in  the  column  on  population. 

Table  1-1:   In  this  "Total  Reclamation  Costs"  table,  change  last 
column  in  the  "Direct  Costs"  part  to  "Total  $/ton."   The  total  direct 
costs  shown  for  Fort  Union,  Green  River  and  Powder  River  are  some  35 
percent  lower  than  similar  costs  shown  in  BOM  IC  8737  "Coal  Surface 
Mining  Reclamation  Costs  in  the  Western  United  States."   Further,  we 
believe  it  is  reasonable  to  assume  that  reclamation  costs  in  accordance 
with  OSM  regulations  can  be  expected  to  increase  during  1979.   In  general, 
the  tables  are  difficult  to  read,  some  lack  source  references,  and  some, 
we  believe,  are  questionable. 

Text  Sections 

2.1  and  2.2:   Use  of  the  terms  "reserves"  and  "reserve  base"  is 
inconsistent.   "Reserve  base"  is  the  correct  term  in  most  instances  in 
these  two  sections. 


2.8:   The  direction  of  a  long  term  leasing  program  hinges  primarily 
on  DOE  projections,  and  projections,  as  shown  in  the  past,  are  almost 
always  incorrect.   With  leasing  decisions  to  be  made  at  the  earliest  in 
1980  and  possibly  1985  and  with  production  from  such  leases  not  beginning 
before  1985-90  and  possibly  afterwards,  there  seems  to  be  a  legitimate 
question  whether  the  program  is  structured  to  permit  a  quickening  of 
decisions  if  the  need  arises.   Also,  we  are  unsure  whether  it  can  be 
assumed  that  future  mining  will  be  "almost  entirely  surface"  mining. 

3.1.1.1:   This  section  should  define  more  clearly  who  would  have 
input  and  who  would  have  final  authority  in  delineation  of  areas  available 
for  leasing  in  the  land  planning  process. 

3.2.6:   We  are  unsure  of  why  this  section  indicates  no  special 
determinations  of  fair  market  value,  maximum  economic  recovery,  etc., 
are  not  proposed,  in  the  case  of  special  leasing  opportunities  for  public 
bodies  bidding  against  other  public  bodies  or  small  businesses  bidding 
against  other  small  businesses.   If  the  criteria  are  valid,  they  should 
apply  to  all  prospective  lessees  and  elsewhere  in  the  document  it  is 
stated  that  these  criteria  will  apply  to  special  leasing  opportunities. 

3.3.4:   In  this  section  on  surface  use  consent,  there  are  many 
companies  that  acquired  surface  rights  over  Federal  coal  in  areas  where 
they  are  already  mining  and  have  sufficient  reserves  for  their  immediate 
commitments  or  where  they  plan  to  mine.   These  companies  are  in  a  position 
where  they  may  not  likely  grant  consent,  since  by  inaction  they  restrict 
competition  to  present  markets.   There  is  no  incentive  for  these  companies 
to  grant  consent  to  Interior,  because  their  consent  becomes  more*  valuable 
with  time.   This  could  have  an  impact  on  lease  bidding. 
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3.3.5: 
written. 


The  discussion  should  show  each  stage  where  an  EIS  may  be 


4.8.2:   Paragraph  10  should  mention  the  extensive  Indian  land  and 
the  complex  land  ownership  patterns  in  the  San  Juan  region.   Paragraph  11 
describes  a  boom-town  development  that  would  be  accurate  for  several 
Wyoming  coal  areas  but  not  necessarily  for  the  New  Mexico  area  to  which 
it  is  applied.   Paragraph  12  mentions  the  Black  Mesa  pipeline  that  is 
mostly  in  Arizona  and  outside  the  region.   It  does  not  mention  the  AT&SF 
Railroad  among  existing  transportation  facilities. 

5.1.3:   There  appears  to  be  heavy  reliance  on  the  National  Coal  Model 
and  DOE  projections,  which  are  not  described  in  detail.   Keeping  elaborate 
models  current  and  being  able  to  anticipate  market  demands  has  in  the  past 
caused  the  Department  problems,  for  example  the  oil  shale  program.   It  is 
because  of  this  that  we  have  previously  recommended  that  there  should  be 
some  comparisons  made  with  other  demand  projections. 

5.2.2.1:   Because  the  land  reclaimed  after  contour  stripping  in  the 
Appalachian  coal  region  is  mostly  of  unusual  configurations,  it  seems 
necessary  to  qualify  the  statement  that  such  land  can  be  developed  into 
recreational  facilities  and  second  home  communities. 

5.2.2.4:   It  is  questionable  whether  low-grade  uranium  deposits  occur 
over  commercial  coal  deposits  in  a  significant  number  of  cases  or  in  great 
extent.   Surface  coal  mining  will  likely  have  only  a  minor  impact  on  oil 
and  gas  drilling  and  production.   It  is  unlikely  that  commercial  coal  and 
significant  oil/gas  would  occur  in  the  same  horizon.   This  section  would 
be  more  pertinent  if  potential  mineral  resource  conflicts  were  discussed 
in  terms  of  acreage  dedicated  to  coal-related  activities  and  therefore 
unavailable  for  exploration  and  development  of  other  minerals.   The  potential 
conflict  will  likely  be  small. 

5.4.2:   In  this  section  on  requiring  underground  mining,  references 
to  the  economic  aspects  of  mining  should  be  worked  into  the  discussion. 

5.4.7:   This  discussion  on  maximum  economic  recovery  is  important, 
but  should  include  a  general  discussion  of  social  and  economic  cost  trade- 
offs.  Maximum  economic  recovery  may  not  necessarily  be  of  optimum  benefit 
to  the  nation  if  it  also  increases  the  social  costs. 


mm 


7.2: 
resource. 


Productive  use  of  a  resource  is  not  considered  a  "loss"  of  that 
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7.3.2:   The  statement  that  "the  present  Federal  coal  management 
program  diligence  requirements  set  exhaustion  of  new  logical  mining  unit 
reserves  within  a  40-year  period"  needs  more  explanation. 
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H.4.4:   We  are  unsure  of  how  the  "multipliers"  used  in  estimating 
acres  disturbed  were  derived.   The  USGS  reports  that  2000  acres  of 
Federal  land  were  disturbed  to  produce  59  million  tons  of  coal  in  FY 
1978.   This  means  that  29,000  tons  of  coal  were  produced  per  acre.   The 
94  acres  used  in  the  Colorado-Uinta  example  for  11-foot  coal  translates 
to  a  production  of  1060  tons  per  acre.   The  total  of  156  acres  with  the 
multiplier  effect  translates  to  641  tons  per  acre.   This  estimating 
technique  should  be  checked. 
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Example  Regulations 

Specific  comments  on  regulations  beginning  on  Page  A-3  are  as  follows: 

3^+00. 0-5(p):  The  fair  market  value  definition  should  state  that 
although  it  includes  bonus  payments  it  also  includes  royalties  and 
rentals.   Higher  royalties  have  the  effect  of  lowering  the  bonus  in  a 
fair  market  value  estimate. 


3^10.1 :  Section 
surface  coal  mining  o 
exploration  license, 
exploration  license  i 
and  thorough  Governme 
considered  in  land  us 
possibly  of  lesser  or 
5-73,  seem  to  indicat 
always  be  a  yes-no  si 


3^6l.3  states  that  lands  determined  unsuitable  for 
perations  may  be  reviewed  for  applications  for  an 

There  would  appear  to  be  little  incentive  for  an 
n  lands  declared  unsuitable.   Short  of  expensive 
nt  exploration,  how  will  unknown  mineral  values  be 
e  trade  offs  where  unsuitability  criteria  is 

questionable  importance.   The  test  cases,  table 
e  that  unsuitability  criteria  may  not 
tuation. 


3^10.2-l(b):  This  paragraph  seems  unnecessary.   Since  an  exploration 
license  is  only  information  gathering,  it  does  not  seem  appropriate  to 
require  an  environmental  statement  any  more  than  for  other  information 
gathering  especially  in  light  of  3^10.2-5  stating  that  no  substantial 
disturbance  is  permitted. 

3^10.3-l(d):  Since  no  preference  right  is  offered  in  return  for 
exploration  data  received  at  little  or  no  cost  to  the  government,  it 
seems  that  BLM  should  make  the  effort  to  publish  the  "Notice  of  Invitation" 
for  an  applicant  rather  than  mandating  that  the  applicant  do  it. 

3^-10 .  U :  Exploration  results,  under  license,  may  need  to  be  held 
confidential  even  after  an  area  has  been  leased  where,  for  example,  other 
private  inholdings  are  at  issue  or  surface  owner  consent  negotiations 
with  the  Government  are  taking  place. 

3^20.2-2:  In  many  cases,  the  requirement  for  coal  reserves  estimates 
as  part  of  land  planning  may  not  be  possible  to  attain.   This  could  slow 
down  land  planning  in  some  cases.   The  197^  I.B.M  contract  study  for  BLM, 
"Western  Coal  Resources  Data  Survey,"  pointed  out  that  "Available  data 
for  definition  of  those  coal  resources  is  not  organized  or  readily 
accessible  for  administration  of  the  resources." 

3k20.2.3-(a) :  Coal  Resource  Occurrence/Coal  Development  Potential 
(CR0/CDP)  maps  take  into  account  the  depths  of  beds,  nearness  to 
railroads,  etc.,  but  they  are  not  able  to  take  into  account  those  important 
factors  such  as  where  private  parties  are  able  to  negotiate  land  trans- 
actions, where  water  rights  and  rights-of-way  are  available,  where 
royalties  are  reasonable,  etc.   The  most  attractive  areas  for  coal 
development  will  depend  upon  a  number  of  conditions  outside  .of 
Government's  interest  and  control. 
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31+20. 2-3  (b):  Once  an  area  is  declared  unsuitable  for  mining  it 
"shall  not  be  considered  acceptable  for  further  consideration  for 
leasing."  As  we  commented  previously,  ve  wonder  if  suitability  ranking 
can  alvays  be  as  clear  cut  as  anticipated.   If  the  coal  resource  is 
large  and  amenable  to  early  development ,  there  may  be  reason  to  weigh 
one  against  the  other. 

3^20.2-3(e):  This  seems  to  conflict  with  DOE's  goals  in  31+20.3-1. 
Leasing  may  not  translate  into  development  as  indicated  by  the  oil  shale 
prototype  program. 

3^20.2-5:  This  consultationn  provision  is  already  factored  into  the 
unsuitability  criteria  review. 

3l+20.3-2(a) :  This  method  of  demand  analysis  cannot  account  for 
individual  initiative  that  in  large  part  will  control  the  market. 

It  also  cannot  easily  account  for  all  of  the  private  sector's  efforts 
such  as  possible  development  of  techniques  to  better  coal  recovery.   It 
seems  unlikely  that  a  demand  analysis  will  be  able  to  evaluate  with  any 
degree  of  accuracy  the  potential  production  from  non-Federal  coal  lands 
when  the  holders  of  such  coal  lands  themselves  may  not  be  able  to  predict 
a  time  when  development  may  begin.   Also,  since  most  future  coal  development 
will  probably  continue  on  non-Federal  lands,  optimistic  estimates  from  non- 
Federal  coal  holders  may  result  in  underestimating  the  amount  of  Federal 
acreages  that  should  be  put  up  for  bids. 

31+20. 3-1+ ( a) :  This  unnecessarily  restricts  the  Secretary  and  is  open 
to  question  unless  criteria  that  determine  "significantly"  are  defined. 

31*22.1.2:  Although  a  minimum  bonus  of  $25  per  acre  is  not  normally 
considered  high,  in  cases  where  12-1/2  percent  royalty  is  mandated 
and  where  the  Department  for  the  purposes  of  conservation  wishes  to 
encourage  maximum  recovery  of  marginal  value  coal  during  ongoing  mining, 
it  may  be  too  high. 

3*+ 30. 1-1:  For  preference  right  permits  already  <ssued,  is  it  reasonable 
to  apply  the  test  for  "commercial  quantities"  when  the  "workability  test" 
was  applicable  at  the  time  the  permit  was  issued?   If  the  new  test  is  being 
made  retroactive,  it  seems  necessary  to  explain  it. 

31+30. 2(c)  (1+ ) :  To  make  the  permittee  supply  other  resource  informa- 
tion on  wildlife,  etc.,  seems  burdensome  when  BLM  has  the  staff  that 
developed  the  land  use  plan,  resource  estimates,  and  the  environmental 
assessment . 

31+30.2. 1:  Some  additional  information,  particularly  drilling  or  testing 
results,  may  take  more  than  120  days  to  provide.  The  Government  should 
not  limit  its  knowledge  to  the  information  onhand  to  make  a  test  on 
"commercial  quantities." 
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3U3O . 5 :  Should  the  Department  reject  an  application  because  on 
applicant  fails  to  respond  to  a  request  for  additional  information 
when  possibly  the  applicant  has  found  commercial  quantities  of  coal? 

31*30.6-3:  Because  only  the  area  under  application  having  commercial 
quantities  need  be  included  in  a  lease,  the  language  in  this  provision 
should  be  clarified. 

3^*35.3-2:  This  provision  puts  the  burden  on  the  lessee  in  an  exchange 
when  in  most  cases  it  would  be  to  the  Government's  advantage  to  the 
arrange  the  exchange. 

3U35 . 3-1+ :  Placing  the  burden  of  providing  geologic  and  economic 
data  of  exchange  lands  on  the  lessee  may  frustrate  the  trade,  particularly 
since  the  Government  usually  wants  to  move  the  lessee. 

3^35.^-2:  Unless  adequate  lease  offerings  are  made,  these  bidding 
rights  could  inflate  the  value  of  bonus  bids,  raise  coal  costs,  and 
could  frustrate  the  exchange.   Furthermore,  no  one  is  likely  to 
trade  an  existing  reserve  position  for  bidding  rights  when  such  rights 
would  not  provide  him  an  equal  or  better  replacement  value. 


3^51-1  (c):  This  provision  on  readjustment 
placed  in  some  timeframe. 


of  lease  terms  should  be 


3I16I-2:  By  putting  these  unsuitability  criteria  in  regulation  form 
(as  opposed  to  manuals  of  the  Department  or  Bureau) ,  they  take  precedence 
over  the  coal  resource.   This  may  deny  the  Secretary  some  flexibility 
needed  in  certain  cases.   It  could  lead  to  and  open  unnecessary  criticism 
if  the  Secretary  must  of  necessity  deviate  from  the  regulations. 

31+72.1-2:  These  acreage  limitations  should  no  longer  be  needed  since 
every  lease  has  to  be  sent  to  the  Justice  Department  for  approval. 
Justice  should  have  a  record  of  each  corporation's  holdings  and  share  of 
the  market.   Eliminating  this  provision  would  reduce  lease  management  costs. 

31*73.2:   Why  should  royalties  be  reduced  from  8  percent,  if  conditions 
warrant,  for  maximum  recovery  underground  and  not  from  12-1/2  percent  for 
surface  mining  if,  for  instance,  the  lessee  must  mine  deeper  beds 
than  anticipated  under  his  lease  arrangement? 

3U7I*. 6-1:  We  assume  that  these  bondings  are  not  duplicative  of 
those  required  in  the  Surface  Mining  Control  and  Reclamation  Act.   This 
might  be  clarified. 


.^J^/  WASHINGTON,  D.C.  20460 
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QPFICS  OF 
"ERNAL  AFFAIRS 


NOV  I  2  1985 


Mr.  Robert  F.  Burford 

Director,  Bureau  of  Land  Management  (640) 

U.S.  Department  of  the  Interior 

1800  C  Street,  N.W.,  Room  5660 

Washington,  D.C.  20240 

Dear  Mr.  Burford: 

In  accordance  with  our  responsibilities  under  the  National 
Environmental  Policy  Act  (NEPA)  and  Section  309  of  the  Clean  Air  Act,  the 
Environmental  Protection  Agency  (EPA)  has  reviewed  the  Final  Environmental 
Impact  Statement  Supplement  (FEISS)  issued  by  the  Bureau  of  Land  Management 
(BLM)  in  October  1985  for  the  Federal  Coal  Management  Program.  We  are 

I  pleased  to  see  that  the  BLM  has  incorporated  the  majority  of  the  recommen- 

dations made  in  our  May  9,  1985  comment  letter  on  the  draft  statement. 
While  we  feel  that  this  FEISS  adequately  addresses  the  environmental 
impacts  associated  with  Federal  coal  leasing  and  management  program,  we 
wish  to  reiterate  several  concerns  which  were  not  fully  addressed  in  the 

I  FEISS. 

I 

We  are  interested  to  learn,  in  reviewing  your  response  (46-6)  to 
our  comment  on  this  issue,  that  BLM  is  developing  an  "Air  Quality  Handbook 
for  Surface  Mines"  that  will  address  the  analysis  of  air  quality.  We 
suggest  that  this  handbook  provide  analytical  techniques,  as  well  as 
recommended  mitigative  measures  appropriate  to  deal  with  negative  impacts 
to  air  quality  associated  with  mining  activities.  We  would  welcome  the 
opportunity  to  work  with  you  during  the  preparation  of  this  handbook  and 
to  assist  in  reviewing  a  draft  when  it  becomes  available.  We  would  also 
appreciate  the  opportunity  to  review  the  regional  and  site-specific  NEPA 
documents  that  will  address  air  quality  issues  in  detail  and  specifically 
identify  those  mitigative  measures  necessary  to  control  fugitive  dust. 
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EPA  would  have  preferred  that  the  FEISS  include  a  discussion  of  the 
Underground  Injection  Control  (UIC)  program  which  regulates  the  injection 
of  wastes  into  abandoned  underground  mine  workings.  We  are  sensitive  to 
the  appropriate  scope  of  a  programmatic  supplemental  EIS.  Since  injection 
of  wastes  into  abandoned  mines  may  be  subject  to  IUC  regulations  (40  CFR 
144),  which  could  have  a  large  economic  impact  on  track  bidding  proposals 
for  operations  presently  injecting  or  proposing  to  inject  mine  wastes  in 
this  manner,  we  believe  further  discussion  would  have  been  appropriate. 
EPA  believes  that  mine  operators,  as  well  as  State  and  Federal  officials 
involved  in  coal  mining,  should  be  made  aware  that  disposal  of  mine 
wastes  in  a  structure  deeper  than  it  is  wide  would  be  regulated  by  the 
IUC  program.  We  look  forward  to  seeing  a  full  discussion  of  this  topic 
in  the  later  Regional  and  site-specific  NEPA  documents  prepared  by  BLM. 

Finally,  EPA  regrets  that  our  recommendations  supporting  adoption  of 
new  unsuitability  criteria  specific  to  sole-source  water  supplies,  to 
riparian  habitat,  and  to  wetlands  were  not  acted  on  favorably  in  this 
final  document.  On  these  issues,  as  well  as  for  application  and  implemen- 
tation of  the  other  unsuitability  criteria  discussed  in  our  earlier 

we  would  like  to  work  closely  with  BLM  during  the  multiple  use 
screen,  site-specific  analysis,  and  other  environmental  review 
stages  to  ensure  that  these  vulnerable,  diminishing  and  significant 
resources  are  protected.  We  also  offer  our  assistance  in  development 
the  additional  guidance  your  responses  indicate  will  be  prepared  to 
address  application  of  the  various  unsuitability  criteria. 

EPA  appreciates  the  opportunity  to  review  this  final  environmental 
document  for  management  of  the  Federal  coal  program.  If  your  staff  has 
any  questions  concerning  our  comments,  please  have  them  contact 
Dr.  Yvonne  Weber  of  my  staff  at  475-8797. 


Sincerely, 


comments, 
trade-off 


of 


Allan  Hirsch 

Director 

Office  of  Federal  Activities 


1 


NATIONAL 

COAL 

ASSOCIATION 


CARL  E.  BAGGE 

President 
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November  18,  1985 


Honorable  Donald  P.  Model 
Secretary  of  Interior 
Department  of  the  Interior 
18th  &  C  Streets,  N.W.,  Room  615! 
Washington,  D„C.   20240 

Dear  Mr.  Secretary: 

I  am  writing  to  you  to  express  the  National  Coal  Association's  strong  support  for 
the  "preferred  leasing  option"  contained  in  the  recent  Federal  Coal  Management  EIS. 
Ever  since  the  resumption  of  federal  coal  leasing  in  1981,  we  have  joined  the  Depart- 
ments of  Justice  and  Energy,  the  Cost  of  Living  Council,  GAO  and  a  host  of  private 
economists  in  urging  an  aggressive  leasing  policy  as  the  most  effective  means  of 
enhancing  competition  in  domestic  coal  markets,  assuring  stable  long  term  prices,  and 
maximizing  federal  revenues.  In  particular,  the  popular  notion  that  we  have  "too  much" 
under  lease  is  not  only  simplistic  and  highly  misleading,  but  is  in  fact  a  threat  to  the 
formulation  of  sound  national  energy  policies.  I  am  enclosing  a  previous  letter  to  you  on 
this  subject. 

Mr.  Secretary,  I  would  be  less  than  candid,  however,  if  I  didn't  express  our  deep 
concern  over  the  direction  that  the  Federal  Coal  Management  Program  has  taken  over 
the  last  couple  of  years.  As  you  know,  from  its  inception  during  the  Carter 
administration,  the  program  essentially  treats  coal  leasing  as  the  land  use  of  last  resort. 
Excessive  and  redundant  land  use  screens  —  in  spite  of  the  legislative  unsuitability 
criteria  and  rigorous  permitting  requirements  under  SMCRA  —  overlapping  land  use 
planning  and  multiple  and  duplicative  stages  of  public  comment  continues  to  plague  the 
program.  Recently,  the  introduction  into  the  regulatory  process  of  such  concepts  as 
"phased  sales,"  which  poses  potentially  serious  market  and  competitive  Impacts, 
"intertract  bidding",  and  "data  adequacy"  all  combine  to  introduce  even  more  uncertainty 
into  the  program.  The  Linowes  Commission  report  made  quite  clear  that  more,  rather 
than  less,  stability  and  predictability  is  what  the  program  needs.  Our  detailed  comments 
on  these  aspects  of  the  program  were  submitted  during  the  public  comment  period. 

Despite  our  reservations,  you  are  to  be  commended  for  getting  the  program 
moving  again.  In  particular,  the  Department  has  resolved  in  a  judicious  and  satisfactory 
manner  most  of  the  issues  surrounding  implementation  of  "Section  3,"  which  at  last  gives 
the  coal  operators  guidance  on  how  the  Federal  government  intends  to  implement  this 
onerous  and  counterproductive  provision  of  law. 


Very  sincerely,        /L 


Carl  E.  Bagge 


CEB/sIl 
Enclosures 

1130  Seventeenth  Street,  N.W. 
Washington,  D.C.  20036-4677 

(202)  463-2625 
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1.   APPLICATION  OF  COAL  SCREENS 

I.   Origin  of  Proposal 

Office  of  Technology  Assessment  policy  option  7:   Incorporate  cumulative 
impact  assessment  in  pre-sale  planning  decisions. 

II.   Secretary's  Response 

"OTA  suggested  that,  generally,  but  not  always,  the  four  (coal)  screens 
should  be  applied  sequentially  from  the  top  down.   The  Department  agrees 
except  in  cases  where  there  are  indications  that  the  application  of 
later  screens  earlier  in  the  process  would  prove  more  efficient  because 
lands  would  be  deleted  from  further  consideration  without  expending 
added  resources".   (July  9,  1984,  page  28). 

Responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM) 

III.   Public  Comment  Summary 

A  copy  of  the  Bureau's  proposal  on  the  application  of  the  four  coal 
screens  was  sent  to  State  Governors  and  major  interest  groups  and 
organizations  in  November  1984.   Following  this  distribution  the 
Department  held  information  briefings  in  Denver,  Colorado  on  December  6 
and  7,  1984  and  Washington,  D.C,  January  8,  1985.   The  proposal  was 
also  published  in  Appendix  6  to  the  draft  Supplement  to  the  1979 
Programmatic  Coal  EIS  in  February  1985.   Comments  on  the  draft  EIS  were 
accepted  through  May  9,  1985,  which  included  a  30-day  extension  of  the 
public  comment  period. 

Comments  were  received  from: 

American  Mining  Congress/National  Coal  Association 
National  Wildlife  Federation 

One  commenter  pointed  out  an  apparent  inconsistency  between  the 
regulations  and  the  proposal  (i.e.  the  regulations  provide  for 
simultaneous  application  of  the  four  screens  whereas  the  proposal 
specified  sequential  application).   The  other  commenter  urged  the 
Department  to  restore  the  1979  regulations  which  required  sequential 
application  of  the  screens. 

Neither  comment  warranted  a  change  to  the  Bureau's  proposal.   Although 
the  first  comment  is  technically  correct.   The  sequential  application 
proposal  is  merely  a  restoration  of  the  1979  procedure  and  is  responsive 
to  OTA's  concern  that  the  screens,  generally,  be  applied  in  sequence. 
Further,  restoration  of  the  sequential  application  of  the  coal  screens 
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through  regulations  seems  unnecessary.   The  regulations  should  not  be 
cluttered  with  the  "recipe-like"  details  of  how  the  screens  should  be 
applied.   Rather,  the  regulations  should  remain  as  a  framework  of 
general  requirements  (e.g.  that  the  screens  be  applied),  reserving  the 
"how  to"  details  for  Bureau  manuals. 

IV.   Implementation 

The  Coal  Land  Use  Planning  Procedures  Handbook  will  specify  that  the 
coal  screens  are  to  be  applied  sequentially,  except  when  it  is  more 
efficient  and  effective  to  apply  a  later  screen  earlier.   See  attached 
excerpt  from  Bureau  Manual  section  1623.12. 

V.   Decision  Options 

*  1.   Adopt  the  proposal  and  include  as  Bureau  manual  procedure. 

2.  Reject  proposal  and  adopt  through  regulations. 

3.  Restore  requirement  to  regulations  that  screens  be  applied  in 
sequence. 
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2.   PUBLIC  PARTICIPATION  CALENDARS 

I.  Origin  of  Proposal 

Office  of  Technology  Assessment  policy  option  3  (Improve  the 
effectiveness  of  public  participation). 

II.   Secretary's  Response 

"At  the  beginning  of  both  the  land  use  and  activity  planning  processes, 
BLM  will  develop  and  release  calendars  clearly  identifying  each  point  at 
which  public  participation  is  encourgaged"   (July  9,  1984,  page  10). 

Responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM). 

III.  Public  Comment  Summary 

A  copy  of  the  Bureau's  proposal  on  public  participation  calendars  was 
sent  to  State  Governors  and  major  interest  groups  and  organizations  in 
November  1984.   Following  this  distribution  the  Department  held 
information  briefings  in  Denver,  Colorado  on  December  6,  and  7,  1984  and 
Washington,  D.C,  January  8,  1985.   The  proposal  was  also  published  in 
Appendix  6  to  the  draft  Supplement  to  the  1979  Programmatic  EIS  in 
February  1985.   Comments  on  the  draft  EIS  were  accepted  through  May  9, 
1985,  which  included  a  30-day  extension  of  the  public  comment  period. 

Only  one  comment  was  received.   A  mining  company  suggested  that  for  each 
RCT  meeting  public  response  should  be  limited  to  items  on  the  agenda  and 
a  transcript  of  salient  points  be  provided  to  the  appropriate  RCT 
chairman  or  respondent. 

The  proposed  procedures  for  public  participation  will  give  the  public 
advance  notice  of  the  availability  of  documents  and  topics/issues 
to  be  considered.   This  will  permit  the  public  more  time  to  review 
and  develop  comments.   Structuring  public  participation  in  this 
manner  should  focus  public  concerns  on  germane  issues/topics  and 
result  in  well  founded,  documented,  presentations.   The  commenter's 
concern  should,  therefore,  be  resolved  through  the  Departments  efforts 
to  enhance  the  quality  of  public  involvement. 

IV.  Imp 1 erne n  t a  t  i on 

The  Coal  Land  Use  Planning  Procedures  Handbook  and  the  Competitive 
Leasing  Handbook  (Chapter  2)  will  require  the  publication  of  public 
participation  calendars  for  resource  management  planning  and  activity 
planning.   Calendars  will  list  key  points  at  which  the  public  may 
participate,  including  the  expected  date.  See  attached  excerpt  from  the 
Competitive  Leasing  Handbook. 

V.   Decision  Options 

*  1.   Adopt  proposal  for  public  participation  calendars. 
2.   Reject  proposal. 
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5 .   Guidelines  for  RCT  Decision  to  Initiate/Defer  Activity  Planning. 

a.   After  considering  the  long  range  market  analysis  and  land 
use  planning  data  and  decisions  (as  described  in  the  coal  plan  element 
summary),  the  RCT  may  decide  to  proceed  with  activity  planning,  in  accor- 
dance with  the  long  range  planning  schedule.   For  those  areas  identified  at 
the  onset  of  activity  planning  as  having  significant  data  gaps,  the  RCT  may 
decide  to  (1)  drop  the  area  from  the  lands  to  be  considered  further  in 
activity  planning,  (2)  gather  the  data  during  a  normal  activity  planning 
schedule,  or  (3)  extend  the  schedule  for  activity  planning  so  that  missing 
data  can  be  obtained  and  evaluated  and  the  area  analyzed  in  the  final 
regional  EIS.   Following  the  RCT's  decision,  a  public  participation  calendar 
is  developed  (III.C.6.  below)  and  expressions  of  leasing  interest  are  sought 
(III.D.  below). 


b.  Alternatively,  after 
analysis  and  land  use  planning  data 
the  Director  and  Assistant  Secretary 
The  RCT  chairperson  submits  to  the  D 
and  the  reasons  therefore,  any  disse 
Register  notice  that  indicates  that 
by  the  RCT  when  it  meets  to  prepare 
schedule  or  within  a  year  of  the  ini 
The  Director  and  Assistant  Secretary 
dation,  whereupon  the  Director  ensur 
published. 


considering  the  long  range  market 
and  decisions,  the  RCT  may  recommend  to 

that  activity  planning  be  deferred, 
irector  (100)  the  RCT's  recommendation 
nting  opinions,  and  a  draft  Federal 
activity  planning  will  be  reconsidered 
its  portion  of  the  long  range  planning 
tial  RCT  meeting,  whichever  is  sooner. 

must  concur  with  the  RCT's  recommen- 
es  that  the  Federal  Register  notice  is 


a.  To  improve  the  effectiveness  of  public  participation,  the 
Project  Manager,  in  consultation  with  the  Washington  Office  (WO)  regional 
coordinator,  develops  a  calendar  that  clearly  identifies  each  point  in  the 
activity  planning  process  at  which  public  participation  is  encouraged. 

b.  The  notice  of  the  availability  of  the  calendar  for  activity 
planning  is  published  in  the  Federal  Register  and  may  be  included  in  the 
notice  for  the  next  RCT  meeting.   Calendars  indicate  estimated  dates  as  well 
as  points  at  which  public  participation  is  encouraged.   Key  points  to  be 
included  are  as  follows. 

(1)  The  call  for  expressions  of  leasing  interest. 

(2)  The  RCT  meeting  and  associated  documents. 

(3)  The  draft  regional  coal  EIS  scoping  meetings,  if  any. 

(4)  The  distribution  of  the  draft  EIS,  comment  period,  and 
EIS  public  hearing. 


(5)   The  distribution  of  the  final  EIS. 
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(6)   Public  comment  period  on  fair  market  value  and  maximum 
economic  recovery  (FMV/MER).   The  calendar  should  note 
that  the  occurrence  and  timing  of  this  comment  period 
is  dependent  on  the  Secretary's  sale  schedule 
decisions. 

7.   Cooperative  Leasing.   In  areas  where  Federal  and  non-Federal 
coal  are  intermixed,  the  lead  State  Director  may  also  name  a  task  force  to 
investigate  the  possibilities  for  offering  Federal  and  non-Federal  coal 
through  cooperative  leasing  (see  Appendix  2-7).   This  task  force  may  consist 
of  members  jf  the  tract  delineation  team,  as  well  as  the  Project  Manager. 

D.   Expressions  of  Leasing  Interest. 

1.  A  decision  to  proceed  with  activity  planning  triggers  the 
issuance  of  a  formal  call  for  expressions  of  leasing  interest  (43  CFR 
3420.3-2).   Each  State  Director  is  responsible  for  the  issuance  of  the  call 
for  areas  within  his/her  State  that  are  designated  as  acceptable  for  further 
consideration  for  coal  leasing  through  approved  resource  management  plans. 
Alternatively,  the  RCT  chairperson,  in  consultation  with  the  other  SD,  may 
decide  to  issue  one  call  for  the  entire  region.   The  procedure  for  implemen- 
tation is  as  follows. 

a.   A  notice  is  published  as  the  formal  call  in  the  Federal 
Register  and  in  at  least  one  newspaper  of  general  circulation  in  each 
affected  State.   See  Illustration  2-5  for  a  sample  notice.   The  notice 
indicates  that  all  information  submitted  will  be  available  for  public 
inspection  and  copying  upon  request.   Copies  should  be  sent  to  all 
individuals  and  groups  on  the  region's  mailing  list.   At  least  30  days  fr 
publication  of  the  call  must  be  provided  for  responses. 


om 


b.  Types  of  information  sought  in  expressions  of  leasing 
interest  are  the  specific  location,  quantities,  and  types  of  coal;  time- 
frames for  development;  proposed  uses  of  the  coal;  technical,  geologic,  and 
engineering  data;  preliminary  development  data;  and  any  existing  or  pending 
contractual  arrangements  for  surface  use,  private  or  state  coal,  or  supply 
agreements.   Companies  and  individuals  are  encouraged  to  provide  specific 
information  (e.g.,  legal  descriptions  and  tonnage  requirements)  whenever 
possible. 

c.  The  call  states  that,  in  order  for  the  tract  delineation 
team  (TDT)  and  the  RCT  to  delineate  a  public  body  set-aside  tract,  an 
expression  of  interest  from  a  public  body  must  be  submitted.   The 
requirements  at  43  CFR  3420. 1-3 (b)  must  be  followed. 

d.  The  call  must  also  state  that  data  considered  proprietary 
should  not  be  submitted  as  part  of  an  expression  of  leasing  interest. 
However,  proprietary  data  that  may  aid  the  RCT  may  be  submitted  to  the 
appropriate  Deputy  State  Director  for  Mineral  Resources.   It  should  be 
clearly  labeled  proprietary  and  confidential  so  that  the  data  may  be 
safeguarded.  nr>.fli_  n 

BLM  MANUAL  %Ji%r\i     I 

Supersedes  Rel. 


II  -6 


3.   RESOURCE  MANAGEMENT  PLANS 

I.   Origin  of  Proposal 

Office  of  Technology  Assessment  policy  option  4:   Ensure  comprehensive 
area  planning  is  completed  before  a  lease  offering. 

II.   Secretary's  Response 

"The  Department  agrees  comprehensive  land  use  planning  is  necessary  for 
sound  activity  planning.  Moreover,  it  agrees  land  use  planning  must  be 
coordinated,  not  only  with  other  Governmental  bodies,  but  also  with 
interested  private  organizations.   The  Department  believes  this 
objective  can  be  reached  by  expeditiously  completing  resource  management 
plans  (RMPs)  and  by  initiating  new  coal  activity  planning  only  in  areas 
where  RMPs  have  been  completed"  (July  9,  1984,  page  15). 

Responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM). 

III.   Public  Comment  Summary 

Draft  guidance  for  implementing  the  Secretary's  proposal  was  sent  to 
State  Governors  and  major  interest  groups  and  organizations  in  November 
1984.   Following  this  distribution,  the  Department  held  informational 
briefings  in  Denver,  Colorado  on  December  6  and  7,  1984,  and  Washington, 
D.C,  January  8,  1985.   The  proposal  was  also  published  in  Appendix  6  to 
the  draft  Supplement  to  the  1979  Programmatic  EIS  in  February  1985. 
Comments  on  the  draft  EIS  were  accepted  through  May  9,  1985,  which 
included  a  30-day  extension  of  the  public  comment  period. 

Comments  were  received  from: 

Western  Interstate  Energy  Board 

National  Wildlife  Federation 

Natural  Resources  Defense  Council,  Inc. 

One  commenter  merely  stated  their  understanding  of  the  proposal  (i.e., 
RMPs  would  be  required  for  new  activity  planning  starts).   Two 
commenters  urged  that  the  Department  require  RMP's  for  all  coal  activity 
planning,  including  the  regional  activity  planning  efforts  suspended  in 
late  1983. 

The  Department  believes  that  the  land  use  plans  approved  prior  to  the 
suspension  of  regional  planning  activities  in  1983  are  consistent  with 
the  Federal  Land  Policy  and  Management  Act  of  1976  and  the  implementing 
regulations  at  43  CFR  1600.   They  are  adequate  documents  upon  which  coal 
activity  planning  may  proceed  and  do  not  result  in  any  greater 
environmental  risk  than  posed  by  RMPs.   To  abandon  the  management 
framework  plans  (MFPs)  that  were  reviewed  and  updated  to  comply  with 
quality  standards  equivalent  to  RMPs  would  be  unnecessarily  expensive 
and  time-consuming.   This  would  not  be  efficient  or  effective  use  of 
scarce  fiscal  resources.   Therefore,  changes  to  the  draft  policyon  RMPs 
is  unnecessary. 
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IV.   Implementation 

BLM  State  Directors  will  be  informed  that  any  new  activity  planning 
starts  must  be  supported  by  resource  management  plans. 

V.   Decision  Options 

*  1.   Adopt  requirement  that  RMP's  must  be  complete  prior  to  new  activity 
planning  starts. 

2.  Abandon  MFPs  and  require  RMPs  for  all  coal  activity  planning. 

3.  Reject  proposal 


II  - 


4.   SUMMARY  OF  LAND  USE  PLANS  (LUPs) 

I.   Origin  of  Proposal 

Office  of  Technology  Assessment  policy  option  6   (Provide  meaningful 
guidelines  and  standards  for  assessing  the  adequacy  of  the  data  base). 

II.   Secretary's  Response 

".  .  .  to  better  integrate  the  land  use  and  coal  activity  planning 
process,  BLM  will  provide  RCTs  and  the  public  a  summary  of  the  land  use 
data  and  evaluations  made  during  land  use  planning".   (July  9,  1984, 
page  23). 

Responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Washington  D.C.  (BLM) 

III.   Public  Comment  Summary 

A  copy  of  the  Bureau's  proposal  on  summary  of  land  use  plans  for  use  by 
the  regional  coal  teams  was  sent  to  State  Governors  and  major  interest 
groups  and  organizations  in  November  1984.   Following  this  distribution, 
the  Department  held  informational  briefings  in  Denver,  Colorado  on 
December  6  and  7,  1984  and  Washington,  D.C.,  January  8,  1985.   The 
proposal  was  also  published  in  Appendix  6  to  the  draft  Supplement  to  the 
1979  Programmatic  EIS  in  February  1985.   Comments  on  the  draft  EIS  were 
accepted  through  May  9,  1985,  which  includes  a  30-day  extension  of  the 
public  comment  period. 

No  comments  were  received  on  the  proposal. 
IV.   Implementation 

The  Competitive  Leasing  Handbook  (Chapter  2)  will  give  guidance  for  the 
preparation  and  use  of  summary  of  land  use  plans.   Summaries  will 
highlight  residual  questions  concerning  data  adequacy,  resource  use  and 
values,  multiple  use  tradeoffs  and  surface  owner  consultation.  See 
attached  excerpt  from  Competitive  Leasing  Handbook. 

V.   Decision  Options 

*  1.   Accept  proposal  to  prepare  summaries  of  LUPs 
2.   Reject  proposal 
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III.  Regional  Coal  Activity  Planning.   Illustration  2-1  is  a  flow  chart 
of  the  activity  planning  process. 

A.  Long  Range  Market  Analysis.  The  long  range  market  analysis  is  one 
factor  in  the  RCT's  decision  on  whether  to  initiate  activity  planning.   It 
is  considered  with  other  factors,  including  land  use  planning  and  resource 
information  as  well  as  Federal,  State,  and  public  concerns.   The  analysis 
consists  of  coal  production  forecasts  indicating  the  possible  market  for 
coal  over  the  long  term,  estimates  of  the  coal  productive  capacity  for  the 
region,  and  a  trend  analysis  in  the  coal  market.   It  is  also  used  by  the 
RCT's  and  the  Federal-State  Coal  Advisory  Board  in  developing 
recommendations  on  the  long  range  planning  schedule. 

1.  Responsibilities  for  Preparing  the  Analysis.   The  lead  State 
Director  prepares  the  long  range  market  analysis  and  provides  it  to  the  RCT 
and  the  public  at  least  45  days  before  the  initial  RCT  meeting.   The  actual 
analysis  may  be  prepared  by  the  project  manager  or  minerals  economist  under 
the  direction  of  the  lead  State  Director. 

2.  Components  of  the  Analysis.   See  Appendix  2-6. 

jHHSgl   Bll&lSi!  j|f|f  The  RCT  considers  the  resource  data 

assemDlearoranXdecisions  made  in  comprehensive  land  use  plans  in  the 
process  of  regional  coal  activity  planning.   These  data  and  decisions  are 
compiled  in  a  coal  plan  element  summary,  which  also  identifies  additional 
data  requirements  and  issues  to  be  considered  during  activity  planning. 

1.  Purpose.  A  coal  plan  element  summary  is  prepared  to: 

a.  Identify  land  use  plan  decisions  that  may  affect  the  timing, 
focus,  and/or  geographical  scope  of  coal  activity  planning 
in  the  region; 

b.  Describe  the  major  issues  and  the  amount  and  quality  of  data 
available  to  address  those  issues; 

c.  Highlight  any  identified  data  gaps,  impact  thresholds,  or 
mitigation  measures  that  must  be  addressed  during  activity 
planning;  and 

d.  Provide  the  RCT  with  a  readily  available  reference  to  the 
coal  element  in  approved  land  use  plans  or  of  land  use 
analyses  in  the  Federal  coal  production  region. 

2.  Content. 

a.   Decisions.  A  coal  plan  element  summary  describes  the  coal- 
related  decisions,  terms,  and  conditions  in  the  land  use  planning  documents 
in  question,  including  plan  amendments  that  occurred  since  the  plan(s)  was 
origiually  completed.   At  a  minimum,  the  summary  must: 
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(1)  Identify  areas  that  have  been  determined  to  be 
acceptable  for  further  consideration  for  coal  leasing. 

(2)  Describe  the  level  of  resource  data  upon  which  the  land 
use  planning  decisions  were  based. 

(3)  Describe  any  coal-related  mitigation  measures  or  other 
special  terms  or  conditions  identified  in  the  land  use 
plan  or  land  use  analysis.  Such  items  may  include  the 
following: 

(a)  Data  gaps  that  must  be  addressed  in  activity 
planning,  lease  sale,  or  post  lease  activities. 

(b)  Impact  thresholds  that  may  limit  the  timing, 
location,  or  extent  of  coal  development. 

(c)  Mitigation  measures  required  to  apply  an  exception 
to  an  unsuitability  criterion  or  to  resolve  or 
reduce  a  multiple  use  conflict  or  socioeconomic 
impact. 

(d)  Procedures  for  making  adjustments,  if  necessary, 
in  the  application  of  the  unsuitability  criteria 
and  their  associated  exemptions  and  exceptions  as 
provided  for  by  43  CFR  3461.3-l(c),  or  for 
deferred  application  of  the  criteria  (43  CFR 
3461.3-l(b)(D). 

(e)  Priorities  among  coal  study  areas  based  on  their 
relative  desirability  for  development. 

b.   Documentation.   For  each  of  the  coal-related  land  use  plan 
decisions  listed  above,  the  summary  must  include  a  reference  to  where 
supporting  documentation  can  be  found  in  the  planning  record. 

3.   Preparation  and  Approval. 

a.  Preparation.   The  State  Director  or  his  designated 
representative  prepares  a  single  summary  for  all  of  the 
approved  land  use  plans  or  land  use  analyses  to  be  used  as  a 
basis  for  that  round  of  coal  leasing.   The  lead  SD  requests 
assistance  from  other  agencies  (e.g.,  the  Forest  Service) 
for  lands  under  their  jurisdiction. 

b.  Approval.  The  State  Director  responsible  for  resource  areas 
covered  by  the  land  use  document  in  question  reviews  the 
documentation.  The  lead  SD  assembles  the  documentation  into 
a  single  summary  for  distribution  to  the  RCT  and  the  public. 
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4.   Public  Review.  An  approved  coal  plan  element  summary  must  be 
made  available  to  the  public  at  least  45  days  prior  to  the  initial  meeting 
of  the  RCT.  A  notice  announcing  the  availability  of  a  coal  plan  element 
summary  may  be  combined  with  the  notice  announcing  the  initial  RCT  meeting. 

C.   Initial  RCT  Meeting.   See  Appendix  2-5. 

1.  Notice.   The  project  manager  prepares  a  notice  announcing  the 
initial  RCT  meeting  in  accordance  with  43  CFR  1784.   The  RCT  chairperson 
signs  the  notice  and  forwards  it  to  the  Federal  Register  for  publication  and 
distributes  it  to  the  news  media  and  all  voting  and  nonvoting  members  of  the 
RCT.   The  notice  sets  forth  clearly  and  precisely  the  issue(s)  for  which  the 
meeting  has  been  called,  the  advice  being  sought,  and  the  time  for  the 
public  to  be  heard  on  the  issues  identified.   It  also  indicates  the 
availability,  45  days  before  this  meeting,  of  documents  pertinent  to  the 
purpose  of  the  meeting,  and  it  summarizes  the  documents  that  are  available. 
These  documents  include  the  long  range  market  analysis  and  coal  plan  element 
summary.   Note  that  the  notice  is  not  usually  published  in  the  Federal 
Register  until  3  days  after  it  is  received  by  that  office. 

2.  Appointment  of  Science  Advisors.  A  science  advisory  group, 
consisting  of  three  individuals,  may  be  appointed  by  the  RCT  chairperson  to 
assist  the  RCT  in  reviewing  the  adequacy  of  data  that  will  be  used  in 
delineating  coal  tracts  and  in  preparing  the  environmental  analyses.   If 
science  advisors  (SA's)  are  appointed,  they  are  to  be  individuals  with 
extensive  knowledge  and  expertise  that  can  represent  three  general 

areas — management  and  use  of  renewable  resources;  management  and  development 
of  nonrenewable  resources;  and  reclamation  of  mined  lands  and  mitigation  of 
mining  impacts.   They  serve  as  nonvoting  members  of  the  RCT. 

a.  The  RCT  chairperson  will  screen  possible  science  advisors 
prior  to  the  first  RCT  meeting  for  a  particular  round  of  coal  leasing.   This 
screening  process  must  allow  sufficient  time  for  the  chairperson  to  consult 
with,  and  receive  the  advice  of,  other  RCT  members. 

b.  Appointments  shall  be  noted  in  the  official  minutes  of  the 
first  meeting,  along  with  objections  to  the  appointments,  if  any,  and 
reasons  for  the  objections. 

c.  Science  advisors  may  be  selected  from  within  or  outside  the 
Federal  Government.   BLM  personnel  may  not  serve  as  science  advisors.   The 
reclamation  and  mitigation  techniques  advisor  should  be  from  the  Office  of 
Surface  Mining  or  from  a  State  agency  that  has  primary  responsibility  for 
reviewing  and  approving  coal  mining  permits,  unless  other  highly  qualified 
candidates  are  available.   It  may  be  necessary  to  use  procurement  procedures 
for  employment  and  compensation  of  science  advisors  (see  Bureau  Manual 
1510). 

d.  Before  the  review  of  data  prior  to  the  initial  RCT  meeting, 
the  lead  State  Director  requests  that  the  appropriate  BLM  offices  assemble 
all  resource  data  pertinent  to  the  review  area  at  a  single  location. 
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5.   DECISION  DOCUMENTS  FOR  COAL  ACTIVITY  PLANNING 

I.   Origin  of  Proposal 

Office  of  Technology  Assessment  Report,  Option  3:   Improve  the  effectiveness 
of  public  participation.   OTA  felt  that  attempts  by  the  public  to  participate 
in  the  Federal  coal  program  were  frustrated  by  the  lack  of  documentation  of 
leasing  decisions  and  the  variability  in  the  availability  of  documentation 
from  region  to  region.   OTA  suggested  that  all  documents  supporting  coal 
leasing  decisions  be  published  and  made  widely  available  and  describe  the 
basis  for  decisions  (including  supporting  technical  data  and  analyses). 

II.   Secretary's  Response 

The  Secretary  proposed  that  all  decision  documents  will  specify  the  nature  of 
the  decision,  the  key  factors  leading  to  it,  supporting  information,  and  an 
easily  understood  summary  (July  9,  1984,  page  10). 

The  author  of  this  issue  paper  was  Catherine  Roy,  Environmental  Protection 
Specialist,  in  the  Branch  of  Coal  Leasing,  BLM. 

III.   Public  Comment  Summary 

The  public  was  given  numerous  opportunities  to  review  and  comment  on  all 
aspects  of  the  Department's  response  to  the  Linowes  and  OTA  reports.   The 
following  list  is  for  those  actions  related  to  decision  documents. 

June  1984  mailing:  Initial  staff  drafts  of  Linowes  Commission  Issues 

July  23-24,  1984,  Meeting:   Denver 

Nov.  19,  1984,  Mailing:   Program  items 

Dec.  6-7,  1984,  Meetings:  Denver 

Jan.  8,  1985,  Meeting:  Washington 

Feb.  8,  1985,  Draft  Environmental  Impact  Statement  Supplement 

April  9,  1985,  Public  comment  period  extended  another  30  days 

The  written  comments  are  summarized  below.   Commenters  were  as  follows: 

Getty  Mining  Company 
National  Wildlife  Federation 

Analysis  of  Comments 

One  commenter  proposed  that  a  requirement  be  added  for  the  RCTs  to  summarize 
and  respond  to  issues  raised  during  their  deliberations.   This  would  help 
enhance  public  participation  and  ease  the  frustration  noted  by  the  OTA.   The 
commenter  also  suggested  using  the  precise  language  from  the  Secretary's 
response  dealing  with  the  type  of  data  required  for  tract  assessment  prior  to 
the  RCT  final  recommendations.   This  would  avoid  any  misunderstanding  on  the 
kind  of  data  which  the  Department  is  willing  to  require  for  the  decisionmaking 
process. 
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IV.   Implementation 

If  the  Secretary  chooses  this  proposal,  instructions  for  preparing 
documentation  for  coal  leasing  decisions  would  be  included  in  the  Competitive 
Leasing  Handbook.   Procedures  to  be  required  are  described  as  follows. 

These  procedures  refer  to  two  types  of  decision  documents:  the  regional  coal 
team  (RCT)  recommendations,  which  are  sent  to  the  Secretary  through  the 
Director,  and  the  other  decisions  made  and  steps  taken  during  activity 
planning,  such  as  the  decision  to  initiate  activity  planning,  tract  ranking 
and  selection,  and  development  of  alternatives  for  the  environmental  statement 
(EIS).   Preparation  of  both  types  of  documents  will  be  the  responsibility  of 
the  lead  State  Director. 

Recommendation  Documents.   These  documents  presenting  the  RCT  recommendations 
for  a  regional  leasing  level  or  a  final  sale  schedule  will  be  transmitted  to 
the  Secretary  for  his  decisions.   The  recommendation  document  will  articulate 
the  RCT  views  to  the  Director  and  the  Secretary.   This  is  particularly 
important  if  the  Secretary  will  be  accepting  the  RCT  recommendations  unless  a 
clear  reason  exists  not  to  do  so.   The  document  will  contain  the  following 
information. 

1.  The  recommendation  itself.   The  specific  recommendation  being  made 
by  the  RCT  would  include  either  a)  the  leasing  level  range,  or  b)  the  sale 
schedule  of  tonnage  to  be  offered,  specific  tracts  to  be  offered,  when  to 
offer  them,  and,  where  appropriate,  how  to  offer  them  (i.e.,  special  leasing 
opportunities,  intertract  bidding,  phased  sales,  cooperative  leasing). 

2.  The  key  factors.   The  RCT  will  consider  a  variety  of  factors  in 
arriving  at  a  recommendation  and  will  document  how  those  factors  have  been 
considered.   For  the  leasing  level  recommendation,  the  RCT  will  consider  the 
regional  market  analysis  (this  includes  expressed  industry  interest,  expressed 
interest  for  special  opportunity  sales,  expected  production  in  the  region, 
level  of  competition,  projections  of  future  demand,  and  the  nation's  energy 
needs)  and  advice  from  the  Governor  (if  available)  and  affected  Indian 
tribes.   The  RCT  will  also  note  any  constraints  on  the  options  and  consider 
those  constraints  in  the  recommendation.   These  may  include  surface  owner 
problems;  lack  of  coal  or  other  resource  information;  land  use  planning  data 
and  decisions,  especially  if  a  threshold  had  been  established;  Federal,  State, 
local  and  other  public  concerns,  and  other  factors  that  may  have  a  significant 
bearing  on  the  recommended  level  and  the  Secretary's  decision  (as  outlined  in 
the  regulations  and  elsewhere  in  the  competitive  coal  leasing  handbook). 

In  making  a  sale  schedule  recommendation,  the  RCT  will  consider  specific 
conclusions  or  results  of  the  EIS  analysis  (such  as  socioeconomic  impacts  or 
wildlife  habitat)  that  should  be  included  in  this  document.   It  will  also 
consider  the  current  market  and  tract  marketability  analysis  prepared  prior  to 
the  RCT  meeting  and  any  concerns  raised  by  the  State,  other  Federal  agencies, 
and  the  public  during  the  activity  planning  process. 

Data  adequacy  will  also  be  a  part  of  the  sale  schedule  recommendation.   The 
document  will  identify  separately  any  tracts  which  were  not  recommended 
because  data  were  insufficient  to  adequately  assess  the  tract  (except  data  not 
expected  until  the  mine  permitting  stage).  The  nature  of  the  data  inadequacy 
must  be  specified,  and  the  RCT  may  identify  which  of  these  tracts,  if  any, 
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might  have  been  recommended  had  the  data  been  adequate.   Tracts  lacking  data 
needed  for  adequate  impact  analysis  will  not  be  included  in  the  final  EIS  and 
thus  are  not  available  for  RCT  consideration. 

3.  The  supporting  information.   Any  information  which  the  RCT  relied  on 
in  its  recommendation  should  be  included  or  referenced.   For  example,  the 
technical  paper  (which  includes  the  regional  market  analysis  and  other  factors 
to  consider)  prepared  for  the  leasing  level  recommendation  should  be 
referenced  and  attached,  for  that  recommendation  document.   The  conclusions  of 
the  environmental  analysis  are  available  in  the  EIS  and  can  be  referenced, 
except  as  noted  in  the  previous  section,  and  the  EIS  attached  to  the  final 
recommendations  document. 

Public  comments  on  the  leasing  level  range  or  the  final  sale  schedule 
recommendations  will  also  be  attached,  along  with  the  response  the  RCT  gave  to 
those  comments.   In  cases  where  public  comments  were  extremely  lengthy,  a 
summary  may  be  prepared.   A  summary  of  the  issues  raised  and  how  they  were 
resolved  will  also  be  provided  by  the  RCT. 

4.  An  easily  understood  summary.   A  summary  of  one  to  two  pages  will 
also  be  prepared.   This  summary  will  serve  as  the  executive  summary  and  is  to 
be  clear  and  concise  and  yet  also  cover  all  parts  of  the  paper. 

Other  Decision  Documents.   For  each  of  the  other  decisions  made  in  the 
activity  planning  process,  a  decision  document  will  be  prepared.   This  paper 
will  include  all  of  the  sections  listed  for  recommendation  documents  above. 
For  decisions  made  during  an  RCT  meeting,  the  document  may  be  part  of  the 
minutes.   Anyone  who  was  not  at  the  meeting  or  is  not  totally  familiar  with 
the  program  should  be  able  to  read  this  paper  and  understand  what  the  decision 
was  and  why  and  how  it  was  made. 

These  decision  documents  -  both  the  RCT  recommendation  papers  and  the  other 
activity  planning  decisions  -  will  be  prepared  as  soon  as  possible  after  the 
decision  and  made  available  to  the  public. 

V.   Options  for  Decision 

*   1.   Accept  the  proposal. 

2.   Reject  the  proposal. 
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6.   SCREENING  EXPRESSIONS  OF  LEASING  INTEREST 

I.   Origin  of  Proposal 

Neither  Linowes  nor  the  Office  of  Technology  Assessment  addressed  the 
question  of  screening  expressions  per  se.   The  issue,  however,  arose  as 
a  result  of  discussions  involving  these  reports  at  the  July  23  and  24, 
1984,  and  January  8,  1985  meetings  in  Denver,  Colorado  and  Washington, 
D.C.,  respectively.   Several  environmental  groups  expressed  concern  that 
large  numbers  of  tracts  were  being  delineated  from  expressions  and  that 
expressions  significantly  influenced  the  setting  of  what  they  perceived 
as  high  leasing  levels.   At  the  January  meetig  with  the  environmental 
organizations,  the  Deputy  Assistant  Secretary,  Land  and  Minerals 
Management  indicated  that  guidelines  and  procedures  for  screening 
expressions  of  leasing  interest  were  being  developed. 

II«   Secretary's  Response 

Not  applicable  (Not  a  Linowes  or  OTA  issue). 

Leasd  responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM).   Other  contributing  staff  were: 

Don  Bieniewicz  -  Operations  Research  Analyst  -  Washington,  D.C. 

(USDI) 
Walt  Rewinski  -  Chief,  Branch  of  Coal  Leasing  -  Washington,  D.C. 

(BLM) 
Paul  McNutt  -  Economist  -  Washington,  D.C.  (BLM) 

III*   Public  Comment  Summary 

Draft  procedures/guidelines  for  screening  expressions  of  leasing 
interest  are  being  made  available  for  review/comment  to  the  regional 
coal  teams.   Additionallly ,  comments  on  screening  expressions  were 
received  from  a  western  states  energy  group  prior  to  the  development  of 
draft  screening  procedures. 

This  group  urged  the  development  of  procedures  which  would  be  used  to 
screen  expressions  of  leasing  interest  in  order  to  focus  tract 
delineation  on  parcels  having  the  greatest  potential  for  development. 
The  commenter  also  recommended  that  the  screening  criteria  receive 
public  comment. 

The  Bureau  is  developing  draft  screening  procedures  which  have  been  made 
available  to  the  Green  River-Hams  Fork  and  Powder  River  regional  coal 
teams . 

IV.   Implementation 

Procedures  and  guidelines  for  screening  expressions  of  leasing  interest 
will  be  included  in  Chapter  2  of  the  BLM  Competitive  Leasing  Handbook, 
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if  adopted.   The  procedures  involve  a  two-step  process  by  which  the 
tract  delineation  team  (TDT),  considering  several  factors,  will  rate  an 
expression  of  leasing  interest  individually  and  by  parcel  for  which  an 
expression  has  been  submitted.   Ratings  will  be  either  high,  medium,  or 
low  for  each  category.   An  expression's  individual  rating  will  be  used 
in  the  expressions  of  interest  methodology  for  establishing  a  leasing 
level.   The  rating  of  the  parcel  will  be  used  by  the  TDT  to  determine 
which  expressions  should  receive  greatest  attention  in  delineating 
tracts.   See  attached  Appendix  2-8  from  Handbook. 


V.   Decision  Options 

*  1.   Adopt  procedures  for  screening  expressions 
2.   Reject  proposal  on  screening  expressions 
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Screening  Expressions  of  Leasing  Interest: 
Procedures /Discissions 

1.  Letters  of  Acknowledgement 

Send  a  written  acknowledgement,  which  may  be  a  form  letter,  of  each  expression 
of  leasing  interest.   These  letters  should  inform  each  party  of  the  general 
procedures  which  will  be  used  in  processing  expressions;  that  is,  notify  each 
affected  party  that  the  BLM  will  evaluate  their  expression  of  interest  along 
with  other  available  information  and  give  it  a  rating  for  use,  among  other 
things,  in  developing  a  leasing  level  and  for  delineating  possible  lease 
tracts.   Explain  that  ratings  will  generally  dictate  the  weight  given  to  an 
expression  for  use  in  developing  a  leasing  level  and  the  order  in  which  the 
expressions  will  be  used  in  delineating  tracts.   Expressions  in  the  highest 
category,  for  example,  will  carry  the  greatest  weight  in  developing  leasing 
levels.   Similarly,  high-rated  parcels  will  be  considered  first  in  delineating 
tracts. 

Each  party  submitting  an  expression  of  leasing  interest  should  also  be 
informed  that  ratings  of  individual  expressions  and  parcels  will  be  presented 
at  the  regional  coal  team  (RCT)  meeting  held  to  review  tract  delineation. 
Explain  that  entities  who  wish  to  respond  to  BLM's  ratings,  or  to  provide 
supplemental  information  not  already  made  available,  may  do  so  at  the  RCT 
meeting.   The  RCT  may  then  require  adjustment  of  ratings  for  individual 
expressions  or  parcels  based  on  such  information. 

2.  Rating  of  expressions 

Expressions  of  leasing  interest  will  be  rated  in  two  different  ways:   (l) 
individually,  and  (2)  by  parcel  for  which  an  expression( s)  has  been  submitted. 

Rating  of  expressions  individually  for  the  degree  of  leasing  interest  as 
evidenced  by  the  company  submitting  the  expression  will  be  based  on  the 
completeness  of  the  expression,  including  the  quantity  and  quality  of  data 
submitted,  and  the  expressed  intentions  and  actions  taken  by  the  company  that 
indicate  that  the  firm  is  sincerely  interested  in  near-term  development. 
These  factors  are  discussed  more  fully  in  section  3  of  this  paper. 

The  rating  of  the  quality  of  each  expression  will  be  valuable  in  the  leasing 
level  analysis  sUage  of  activity  planning.   The  total  number  of  high-  or 
medium-  rated  expressions  submitted  in  a  sale  region  can  provide  a  measure  of 
the  maximum  need  for  new  coal  leasing  in  the  region.   Such  a  measure  could 
help  set  the  high  end  of  the  leasing  level  range  to  be  studied  in  the  EIS  for 
a  forthcoming  lease  sale  in  the  region. 

Each  parcel  generally  or  specifically  defined  in  an  expression  of  leasing 
interest  will  also  be  rated.   This  rating  will  be  based  on  a  cursory  review  of 
the  parcel  for  obvious  urgencies  or  drawbacks  that  would  clearly  indicate  or 
preclude  near-term  development  of  the  parcel.   Factors  to  be  considered 
include  the  number  and  ratings  of  the  expressions  received  for  the  parcel,  the 
potential  for  emergency  leasing  and/or  Federal  coal  bypass,  the  proximity  of 
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Che  parcel  to  existing  coal  mining  operations,  the  evidenced  coal  quantity  and 
quality,  the  stripping  ratio  as  a  proxy  for  coal  mining  cost  for  surface 
mines,  and  the  existence  of  conflicting  high-value  uses  of  the  parcel.   These 
factors  would  be  reviewed  based  on  information  provided  in  the  expression  plus 
any  other  available  government  data,  and  an  overall  rating  of  the  near-term 
development  potential  of  the  parcel  will  be  assigned.   These  factors  are 
discussed  more  fully  in  section  4  of  this  paper. 

The  rating  of  each  parcel  for  near-term  development  potential  will  be  of 
primary  use  in  the  tract  delineation  stage  of  activity  planning.   The  focus  of 
tract  delineation  efforts  should  be  on  those  parcels  rated  most  highly  in 
terms  of  near-term  development  potential. 

Ratings  for  each  of  the  above  will  use  the  following  categories. 

Rating  of  the  Individual  Expression* 

High  -  The  expression  of  interest  and  other  available  data 

demonstrate  a  high  level  of  company  interest  in  lease 
acquisition  and  near-term  development. 

Medium  -  The  expression  of  interest  and  other  evidence  indicates 

a  moderate  degree  of  company  interest  in  lease  acquisition 
and  near-term  development. 

Low  -  The  expression  of  interest  and  other  evidence  does  not  indicate 
a  significant  company  interest  in  lease  acquisition  and 
near-term  development. 

Rating  of  the  Parcel** 

High  -  The  parcel  of  land  defined  in  an  expression  has  excellent 
potential  for  lease  and  development. 

Medium  -  The  parcel  of  land  defined  in  an  expression  has  good 
potential  for  lease  and  development. 

Low  -  The  parcel  of  land  defined  in  an  expression  has  poor 
potential  for  lease  and  development. 

Inconclusive  -  The  parcel  of  land  defined  in  an  expression  has 
insufficient  data  to  permit  a  definitive  rating. 


*  Rating  is  based  on  factors  described  in  section  3. 
**  Rating  is  based  on  factors  described  in  section  4. 
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The  tract  delineation  team  (TDT)  will  be  required  to  document,  in  writing,  its 
ratings  for  both  the  individual  expression  and  the  parcel  defined  in  the 
expression.   This  documentation  must  include  a  brief  narrative  explaining  the 
relative  importance  of  the  factors  considered  in  assigning  the  ratings.   See 
attached  sample  rating. 

3.   Factors  for  Rating  Individual  Expressions 

a.  Completeness  of  expression  including  quantity  and  quality  of  coal  data 
submitted:   Generally,  the  more  complete  and  more  detailed  an  expression 

is,  the  more  emphasis  should  be  placed  on  the  expression.   This  statement  is 
premised  on  the  assumption  that  the  amount  of  time  and  effort  used  in 
preparing  an  expression  is  related  to  the  level  of  interest  in  the  Federal 
coal.   Since  the  relationship  between  completeness  of  submission  and  level  of 
interest  is  not  always  direct,  however,  the  TDT  should  not  rely  completely  on 
this  factor. 

When  screening  an  expression  the  TDT  must  also  consider  the  origin  of  coal 
data,  i.e.,  was  it  company-acquired  or  was  it  amassed  through  a  Federal 
drilling  program?   In  the  latter  case,  the  expression  may  represent  a 
company's  effort  to  assure  that  a  variety  of  tracts  will  be  available  to 
select  from  at  the  time  of  sale,  or  the  expression  may  have  been  submitted  to 
cover  a  long-term  need.   In  either  case,  the  expense  to  the  party  submitting 
the  expression  is  nominal,  and  this  should  be  considered  when  assigning  a 
rating  to  the  expression.   In  contrast,  parties  submitting  expressions  for 
lands  on  which  they  acquired  the  coal  data  usually  signifies  they  have  strong 
development  interests,  since  they  have  already  invested  substantial  resources 
in  acquiring  and  analyzing  data.   This  tends  to  lead  to  the  conclusion  that 
these  expressions  are  more  earnest  and  that  any  tracts  delineated  are  more 
likely  to  be  leased  if  offered  for  sale. 

Delineating  Federal  coal  tracts  using  insufficient  or  poor  quality  coal  data 
can  be  a  waste  of  time  and  effort.   Thus,  TDT's  will  rate  expressions  wi-th 
insufficient  or  poor  data  low,  unless  other  information  suggest  that  more 
detailed  data  on  coal  quantity  and  quality  are  forthcoming  and  consideration 
of  other  factors  suggests  a  higher  rating. 

b.  Company  intentions /plans :   Company  intentions/plans  can  be  provided  by  a 
variety  of  sources,  including  the  expression  of  leasing  interest,  news 
articles,  agency  files,  and  personal  communications  with  company 
representatives. 

Interpreting  company  intentions/plans,  by  necessity,  will  be  subjective. 
Nevertheless  the  presence  or  absence  of  data  on  expansion  plans  (proposed 
dates  and  scope  of  operation)  is  extremely  useful  in  determining  the  relative 
importance  of  an  expression  of  leasing  interest.   Specific  expansion  plans 
will  allow  the  TDT  to  decide  when  and  how  much  Federal  coal  will  be  needed  to 
support  the  operation.   Near-term  needs  will  obviously  place  great  importance 
on  the  expression.   Long-term  needs,  on  the  other  hand,  may  not  justify  the 
delineation  and  evaluation  of  a  tract  for  the  current  activity  planning 
effort;  such  an  expression  would  rate  low  or  inconclusive  and  no  tract  would 
be  delineated. 
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Other  information  which  is  valuable  in  evaluating  the  importance  of  this 
factor  is: 

(1)  Has  the  company  expressed  a  desire  for  or  acquired  an  exploration 
license? 

(2)  Does  the  company  need  the  coal  to  maintain  or  expand  existing 
production? 

(3)  Has  the  company  already  applied  for  or  acquired  operating  permits 
from  State  and/or  Federal  regulatory  agencies? 

(4)  What  financial  commitments  has  the  company  made? 

(5)  Do  company  plans  represent  logical  resource  development? 

(6)  Does  the  company  have  surface  leases  with  private  surface  owners? 

The  answers  to  these  questions  will  give  clues  to  how  much  emphasis  the  TDT 
should  place  on  the  company's  expression  of  leasing  interest.   Obviously,  the 
more  certain  we  are  of  the  company's  intentions,  the  greater  the  emphasis  that 
should  be  placed  on  the  company's  expression  of  leasing  interest. 


4.   Factors  for  Rating  Parcel 

a.  Number  and  ratings  of  the  expressions  received  for  the  parcel 

A  parcel  may  have  received  one  or  more  expressions  of  leasing  interest.   The 
rating  of  each  of  these  expressions,  based  on  the  factors  in  section  3  of  this 
paper,  indicates  one  particular  company's  interest  in  the  parcel.   Together, 
these  expressions  provide  a  useful  measure  of  overall  industry  interest  in  the 
parcel. 

For  example,  all  else  being  equal,  a  parcel  receiving  multiple  expressions  of 
interest  would  tend  to  receive  a  higher  rating  than  a  parcel  receiving  only 
one  expression.   Also,  expressions  rated  high  are  more  likely  to  include  a 
parcel  that  is  also  rated  high. 

b.  Potential  for  emergency  leasing:   Parcels  which  clearly  demonstrate  a 
potential  production  maintenance  or  Federal  coal  bypass  emergency  will  receive 
a  high  rating.    Tracts  delineated  as  a  result  of  these  expressions  need  not 
conform  to  the  precise  boundaries  identified  in  the  expression,  unless  such  a 
configuration  makes  the  most  efficient  and  effective  use  of  the  coal 
resources.   In  deciding  whether  or  not  a  potential  emergency  exists,  the  TDT 
may  have  to  consult  information  other  than  that  contained  in  the  parcel's 
expression(s) .   For  example,  follow-up  communication  with  the  expressing  party 
may  provide  additional  information  on  the  likelihood  of  an  emergency. 

Where  the  TDT's  comprehensive  examination  of  an  expression  fails  to  identify  a 
clear  emergency  or  bypass  situation,  then  other  factors  must  be  examined  and 
used  as  basis  for  rating  the  parcel. 
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c.  Proximity  to  existing  operations,  facilities,  and  company-concrolled 
lands :   The  location  of  lands  relative  to  existing  company  operations, 

transportation  facilities,  and  other  company-controlled  lands  can  affect  the 
rating  of  a  parcel.   Company  interest  in  lands  which  are  a  considerable 
distance  from  existing  transportation  facilities,  for  example,  would  hold 
little  credence,  unless  supported  by  other  data  which  would  indicate  how  this 
problem  would  be  solved  (e.g.  company  intentions).   Conversely,  a  company's 
interest  in  Federal  coal  which  is  surrounded  by  company-controlled  lands 
suggests  definite  development  potential. 

d.  Evidenced  coal  quantity  and  quality:   Data  concerning  the  coal  in  the 
parcel  should  be  reviewed  to  determine  that  there  is  sufficient  coal  of  high 
quality  to  indicate  the  parcel  has  near-term  development  potential.   Coal  of 
obviously  poor  quality,  i.e.,  low  Btu  count  compared  to  other  coal  being 
produced  in  the  region,  may  indicate  that  a  low  rating  for  the  parcel  is 
appropriate . 

e.  The  stripping  ratio  as  a  proxy  for  mining  cost:   In  regions  where  coal  is 
mined  by  surface  mining  techniques,  a  worthwhile  factor  to  examine  is  the 
stripping  ratio.   Parcels  with  high  stripping  ratios  compared  to  mines 
operating  in  the  region  are  likely  to  have  higher  mining  costs  and  may  have 
little  near-term  development  potential.   Parcels  with  stripping  ratios  similar 
to  operating  mines  are  much  more  likely  to  be  economic  to  develop. 

f.  Other  resource  values:   The  TDT  must  determine  if  there  are  any  obvious 
conflicts  with  other  high  value  uses  or  with  environmentally  sensitive 
resources  as  identified  in  land  use  planning  (e.g.  critical  habitat,  visual 
resources,  recreation  areas).   If  no  obvious  conflicts  exist,  this  factor  is 
inconsequential  in  rating  a  parcel  defined  in  an  expression;   other  factors 
must  be  used  to  rate  the  parcel.   If  the  area  contained  in  an  expression 
overlaps  or  is  adjacent  to  an  environmentally  sensitive  resource,  however,  the 
rating  of  the  parcel  may  be  affected.   The  degree  of  effect  will  depend  upon 
the  TDT's  judgment  that  a  tract  can  be  delineated  which  would  avoid  the 
sensitive  resource  or  the  effects  of  mining  can  be  mitigated  through  lease 
stipulations.   In  either  case,  the  value  of  the  delineated  tract  to  industry 
could  be  reduced.   If  the  cost  is  too  great,  it  is  unlikely  that  the 
expressing  party(ies)  would  show  any  interest  at  a  lease  sale.   Thus,  the  TDT 
would  be  justified  in  rating  the  parcel  as  low;  a  tract  would  only  be 
delineated  if  the  schedule  permits.   More  modest  costs  will  allow  a  higher 
rating  for  this  factor,  which  must  be  considered  along  with  other  important 
factors  described  above  in  rating  the  parcel. 
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Sample  Rating/Narrative 

for 

XYZ  Coal  Co.  Expression  of  Leasing  Interest 

Date  of  Expression  

Rating  of  the  individual  expression:   High  ±J 

Rationale:   XYZ's  expression  of  leasing  interest  defined  a  specific  parcel  of 
land  on  which  the  company  has  conducted  coal  exploration  operations.   Core 
samples  from  these  drilling  operations  indicate  substantial  quantities  of 
recoverable  coal.   Further,  XYZ  has  announced  that  it  intends  to  expand  coal 
production  in  the  area.   The  company  has  purchased  the  rights  to  intermingled 
private  coal  and  has  implemented  a  transportation  plan  to  serve  increased 
levels  of  coal  production  from  the  general  area. 

Rating  of  the  parcel:   Medium  2/ 

Rationale:   Preliminary  evaluation  indicates  this  would  be  a  new  mine  tract. 
The  Federal  coal  is  intermingled  with  private  coal  either  owned  by  or  under" 
lease  to  XYZ.   Although  company  intentions  and  interest  in  this  parcel  suggest 
a  high  rating,  a  substantial  portion  of  the  Federal  coal  lies  adjacent  to  the 
heavily-used  Quiet  Lakes  State  Park.   The  visual  and  noise  impacts  to  the  Park 
during  heavy-use  periods  would  be  moderate. 


1/   This  rating  is  based  on  the  factors  described  in  section  3, 
2/   This  rating  is  based  on  factors  described  in  section  4. 
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7.   TRACT  DEFINITIONS 

I.   Origin  of  Proposal 

Linowes  Commission  recommendation  V-l:   The  government  should  have 
leasing  policies  that  distinguish  between  new  production  tracts  and 
maintenance  and  bypass  tracts. 

II.   Secretary's  Response 

"To  better  distinguish  between  new  production  and  maintenance  and  bypass 
tracts,  the  Department  proposes  to  formalize  definitions  for  these 
tracts.   It  will  ensure  that  its  definitions  of  new  production  and 
maintenance  and  bypass  tracts  distinguish  captive,  single  bidder  tracts 
from  potentially  competitive  tracts".   (March  19,  1984,  page  19). 

A  task  force  convened  in  Denver,  Colorado,  May  2-4,  1984  to  analyze  and 
develop  the  proposal.   The  task  force  was  comprised  of  the  following 
staff: 

John  Carlson  -  Task  Force  Leader  -  Washington,  D.C.  (BLM) 

George  Mowat  -  Geologist  -  Billings,  Montana  (BLM) 

Tom  Abbey  -  Geologist  -  Salt  Lake  City,  Utah  (BLM) 

Don  Zoss  -  Mining  Eng.  -  Albuquerque,  New  Mexico  (BLM) 

Philip  Cloues  -  Mining  Eng./Min.  Econ.  -  Denver,  Colorado  (BLM) 

Neal  Jacquot  -  Economist  -  Casper,  Wyoming  (BLM) 

Rick  Hunter  -  Chief,  Br.  of  Solid  Minerals  -  Denver,  Colorado 

(BLM) 

Ken  Smith  -  Project  Manager  -  Denver,  Colorado  (BLM) 

Other  staff  contributing  to  the  development  of  the  proposal  was: 

Don  Bieniewicz  -  Operations  Research  Analyst  -  Washington,  D.C.  (USDI) 

III.   Public  Comment  Summary 

Draft  tract  definitions  were  mailed  to  industry  and  environmental  groups 
in  June  1984.   The  definitions  were  then  published  in  the  Federal 
Register  on  October  31,  1984,  and  in  Appendix  6  of  the  1979  Programmatic 
EIS  in  February  1985.   Comments  on  the  draft  EIS  were  accepted  through 
May  9,  1985,  which  included  a  30-day  extension  of  the  public  comment 
period.   Informational  briefings  were  also  held  in  Denver,  Colorado,  on 
July  23  and  24  and  December  6  and  7,  1984.  A  briefing  was  also  held  in 
Washington,  D.C.  on  January  8,  1985.   As  a  result  of  these  publications, 
mailings,  and  meetings,  the  Bureau  received  comments  from: 

Getty  Mining  Co. 
Western  Regional  Council 
National  Wildlife  Federation 

Two  of  the  commenters  endorsed  the  proposal  to  clearly  define  the  type 
of  tract  delineated.   Another  commenter  asserted  that  the  definitions 
should  have  been  published  along  with  comprehensive  procedures  and 
guidelines  for  delineating  Federal  coal  tracts. 
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Although  the  BLM  did  not  receive  any  adverse  comments  on  the  tract 
definitions  per  se,  closer  analysis  of  the  labels  (terms)  used  in  the 
earlier  version  suggests  that  changes  in  the  labeling  terminology  was 
warranted  to  more  accurately  describe  the  type  and  competitive  status  of 
a  tract.   The  terms  new  production  (NP)  and  production  maintainence  (PM) 
were  therefore  changed  to  new  mine  (NM)  and  mine  expansion/extension 
(ME),  respectively.   The  term,  bypass,  remains  unchanged.   Similarly, 
the  terms  non-captive,  limited  tract  (NCL)  and  non-captive  unlimited 
tract  (NCU)  were  changed  to  captive,  limited  tract  (CL)  and  non-captive 
tract  (NC).   The  term,  captive  tract,  remains  unchanged.  No  changes 
were  made  to  the  definitions. 

IV.   Implementation 

Tract  definitions  will  be  included  in  the  procedures  for  labeling  tracts 
as  found  in  the  Competitive  Leasing  Handbook  (Chapter  2). 
Tract  labels  will  be  assigned  by  the  tract  delineation  team  during  the 
tract  delineation  phase.   Tract  labels  may  be  changed  by  the  regional 
coal  team  (RCT),  provided  the  change  is  clearly  supported  and  documented 
by  the  RCT.   See  attached  excerpt  from  Competitive  Leasing  Handbook. 

V.   Decision  Options 

The  decision  options  are: 

*  1.   Adopt  the  proposed  definitions 

2.  Reject  all  definitions 

3.  Adopt  selected  definitions 


H-3 420-1  -  COMPETITIVE  LEASING 
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c.  The  mining  engineer,  in  consultation  with  the  other  team 
members,  conducts  an  economic  review  of  each  tract  in  the  "package."  See 
III. E. 6. a. (1)  above. 

(1)  If  this  review  reveals  significant  economic  differences 
among  the  tracts  in  the  "package"  that  cannot  be 
resolved  without  affecting  potential  competition,  then 
it  is  unlikely  that  competition  can  be  enhanced. 

(2)  If  the  review  suggests  approximately  equal  market- 
ability conditions  among  the  tracts,  the  TDT  may  refine 
the  tract  boundaries  until  a  best  proposed  "package"  of 
tracts  has  been  delineated. 

d.  The  TDT  prepares  Section  I  of  the  tract  profile  (see 
Appendix  2-11).   There  is  no  separate  delineation  report. 

by  tract  type  and  competitive  status  to 
distinguish  between  the  types  oT" tracts  being  delineated  by  the  TDT  and  the 
potential  competitiveness  of  the  tract.  Tract  labels  provide  the  RCT, 
industry  and  the  public  with  tract  information  early  in  activity  planning  to 
ensure  consideration  of  a  proper  mix  of  tracts  for  study  and  possible  sale. 

a.  The  TDT  selects  tract  type  using  the  following  descriptions: 

(1)  New  mine  tract  (NM) :  A  tract  that  contains  a 
sufficient  quantity  and  quality  of  Federal  recoverable 
coal,  either  by  itself  or  in  combination  with 
surrounding  non-Federal  recoverable  coal,  to  justify 
the  expenditure  of  money  and  effort  to  develop  and 
implement  an  entirely  new  mining  operation. 

(2)  Mine  expansion/extension  tract  (ME):  A  tract  that  does 
not  contain  sufficient  recoverable  reserves  to  support 
an  entirely  new  mining  operation;  recoverable  reserves 
are  present  only  in  quantities  sufficient  to.  extend  the 
life  of  an  adjacent,  existing  mine  or  to  permit 
expansion  of  that  mine's  annual  production. 

(3)  Bypass  tract  (B) :  A  tract  that  contains  Federal 
recoverable  coal  which,  if  not  leased,  would  be 
bypassed  in  the  reasonably  foreseeable  future. 

b.  After  selecting  the  tract  type,  the  TDT  identifies  the 
tract's  possible  competitive  status. 

(1)  Captive  tract  (C):  A  tract  containing  recoverable 

Federal  coal  adjacent  to  or  surrounded  by  existing  or 
planned  mining  operations  or  situated  in  a  manner  that 
will  likely  limit  bids  on  the  Federal  coal  to  a  single 
company  or  entity. 
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(2)  Captive,  limited  tract  (CL):   A  tract  Located  such  that 
barriers  will  limit  the  number  of  potential  bidders  to 
a  relatively  few  companies  or  entities. 

(3)  Non-captive  tract  (NC):   A  tract  located  such  that 
barriers  (e.g.j  access,  land  ownership,  transportation, 
etc.)  would  not  limit  the  number  of  potential  bidders. 

c.   Together,  tract  type  and  competitive  status  constitute  the 
tract  label.   For  example,  the  TDT  might  determine  that  a  tract  satisfies 
the  definition  for  a  new  mine  tract  but,  because  of  the  tract's  location 
relative  to  adjacent  or  surrounding  mineral  ownership,  only  one  bid  is 
likely  to  be  received.   Thus,  the  TDT  would  label  the  tract  NMC  (new  mine 
tract,  captive  to  one  firm).   This  label  remains  with  the  tract  throughout 
activity  planning  unless  changed  by  the  RCT  as  a  result  of  the  acquisition 
of  additional  information. 

8.   The  adequacy  of  geologic,  coal,  and  other  resource  information 

is  evaluated  (a)  to  delineate  tracts,  (b)  to  evaluate  impacts,  and  (c)  to 

determine  fair  market  value.   See  Appendix  2-12  and  BLM  Manual  Section  3420 
for  further  detail. 

a.  The  science  advisors  and  the  SSA  team  review  the  adequacy  of 
the  data  for  impact  evaluation. 

(1)  The  science  advisors,  if  designated  by  the  RCT  chair- 
person, review  the  quantity  and  quality  of  available  resource  data  and 
advise  the  RCT  on  the  adequacy  of  the  data. 

(2)  If  the  RCT  chairperson  does  not  designate  science  ad- 
visors, the  SSA  team  and  review  council  conduct  data  adequacy  reviews.   The 
SSA  team  normally  reviews  resource  data  needed  for  analyzing  the  site- 
specific  impacts  of  leasing.   These  reviews  occur  at  various  stages  in 
activity  planning.  The  major  review  effort,  however,  occurs  prior  to  tract 
delineation.   The  review  council  reviews  coal,  geologic,  and  other  data  to 
determine  if  the  information  is  sufficient  to  permit  delineation  of  a 
proposed  tract. 

(3)  The  science  advisors  prepare  a  written  report  for  each 
data  adequacy ^review  conducted  and  provide  it  to  the  RCT  at  least  30  days 
prior  to  the  next  scheduled  meeting  for  which  the  review  has  been  requested. 

(4)  Data  adequacy  reports  clearly  identify  issues, 
categories  of  data,  adequacy  of  available  information  for  resolving  the 
issues,  and  recommendations,  as  appropriate,  on  proceeding  with  the 
delineation  of  a  tract  or  tracts  and  resolving  data  deficiencies.  All  data 
adequacy  reports  shall  include  a  list  of  reviewers  and  the  types  of  data 
that  each  reviewed. 

b.  The  review  council  evaluates  the  adequacy  of  coal  and 
geologic  data  for  fair  market  value  determination  as  follows. 
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8.   TRACT  DELINEATION 

I*   Origin  of  Proposal 

Linowes  Commission  recommendation  III-4  and  IV- 1:   Seek  to  provide 
adequate  diversity  in  quantity  and  quality  of  Federal  coal  lease 
holdings  offered  for  sale  to  encourage  active  competition  among  mining 
companies  because  of  the  benefits  to  consumers  such  competition  may 
produce,  and  tracts  be  selected  in  such  a  manner  that  their 
characteristics  will  enhance  the  attainment  of  fair  market  value. 

II.   Secretary's  Response 

"One  of  the  objectives  of  the  planning  process  used  by  BLM  is  to  develop 
a  cross-section  of  maintenance  and  new  production  tracts.   This 
cross-section  assumes  tracts  offered  will  differ  in  size,  coal  type, 
geographic  location  and  mining  configuration.   The  tract  delineation 
recommendations  advocated  by  the  Commission  (IV-1)  and  supported  by  the 
Department  also  will  help  achieve  this  goal".   (March  19,  1984,  page  10). 

The  BLM  will  develop  and  offer  for  public  comment  proposed  procedures 
for  assessing  alternative  tract  configurations.   Alternative  tract 
configurations  may  enhance  potential  competition  and  may  allow  the 
Department  to  experiment  with  smaller  tract  sizes."   (March  19,  1984, 
page  15). 

A  task  force  convened  in  Denver,  Colorado,  May  2-4,  1984  to  analyze  and 
develop  the  proposal.   The  task  force  was  comprised  of  the  following 
staff: 

John  Carlson  -  Task  Force  Leader  -  Washington,  D.C.  (BLM) 

George  Mowat  -  Geologist  -  Billings,  Montana  (BLM) 

Tom  Abbey  -  Geologist  -  Salt  Lake  City,  Utah  (BLM) 

Don  Zoss  -  Mining  Eng.  -  Albuquerque,  New  Mexico  (BLM) 

Philip  Cloues  -  Mining  Eng./Min.  Econ.  -  Denver,  Colorado  (BLM) 

Neal  Jacquot  -  Economist  -  Casper,  Wyoming  (BLM) 

Rick  Hunter  -  Chief,  Br.  of  Solid  Minerals  -  Denver,  Colorado 

(BLM) 

Ken  Smith  -  Project  Manager  -  Denver,  Colorado  (BLM) 

III.   Public  Comment  Summary 

Draft  procedures  for  delineating  alternative  tract  configurations  were 
mailed  to  industry  and  environmenal  groups  in  June  1984.   These 
procedures  were  then  published  in  the  Federal  Register  on  October  31, 
1984,  and  in  Appendix  6  of  the  draft  Supplement  to  the  1979  Programmatic 
EIS  in  February  1985.   Comments  on  the  draft  EIS  were  accepted  through 
May  9,  1985,  which  included  a  30-day  extension  of  the  public  comment 
period.   Additionally  information  briefings  were  held  in  Denver, 
Colorado,  on  July  23  and  24,  1984;  December  6  and  7,  1984;  and 
Washington,  D.C.  on  January  8,  1985.   The  Bureau  has  received  comments 
from: 
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National  Coal  Association 

Getty  Mining  Co. 

Western  Regional  Council 

James  Jennings 

Natural  Resources  Defense  Council,  Inc. 

North  Dakota  Lignite  Council 

National  Wildlife  Federation 

Western  Interstate  Energy  Board 

Some  of  the  mining  entities  and  industry  trade  groups  stressed  the 
importance  of  industry's  role  in  providing  resource  information  and  in 
configuring  tracts  that  will  stimulate  mining  and  subsequent  flow  of 
revenue  to  State  and  Federal  govenments.   Several  industry  and 
industry-related  organizations  also  strongly  opposed  the  proposed  tract 
delineation  procedures  which  would  permit,  in  some  situations,  the 
offering  of  multiple  configurations  of  the  same  parcel  of  land  for 
lease.   As  expressed  by  some,  this  approach  is  fraught  with  problems 
which  makes  comparison  between  the  tracts  virtually  impossible  and  may 
ultimately  deter  competition. 

One  commenter  expressed  a  belief  that  the  tract  delineation  procedures 
and  guidance  should  be  sufficiently  flexible  to  meet  regional  needs. 
Also,  any  State  Office  supplements  to  the  national  guidance  should  be 
subject  to  the  advice  of  the  regional  coal  teams. 

One  industry-related  group  expressed  concern  that  by  trying  to  increase 
the  competition  for  maintenance  and  bypass  tracts,  the  Department  will 
increase  the  cost  of  sales  and  over-inflate  the  price  of  the  coal  lease, 
possibly  forcing  a  company  to  bypass  the  Federal  coal.   Thus,  factors  to 
enhance  competition  should  be  limited  to  new  production  tracts. 

A  mining  company  suggested  that  the  Department  develop  a  policy  and 
procedure  allowing  for  tract  modification  prior  to  sale  where  new 
geologic  and  coal  data  become  available. 

One  industry-related  group  commented  that  the  Department  neglected  to 
consider  other  factors  recognized  by  the  Commission  in  tract  delineation 
(i.e.  providing  coal  to  consumers  at  low  prices  and  furthering  national 
security  through  greater  energy  independence).   This  group  also 
emphasized  that  the  delineation  process  should  result  in  tract 
configurations  that  will  stimulate  mining  and  that  every  effort  should 
be  made  to  accommodate  existing  operations  and  avoid  bypass  situations 
in  tract  delineation. 

The  proposed  tract  delineation  procedures  will  not  disregard  nor 
minimize  the  importance  of  industry's  role  in  tract  delineation. 
Expressions  of  leasing  interest  will  continue  to  provide  an  important 
source  of  information  on  when,  where,  and  what  type  of  coal  should  be 
leased.   The  Department  is  also  acutely  aware  of  the  importance  of 
delineating  and  leasing  tracts  that  will  come  into  production  timely, 
providing  an  important  flow  of  revenues  to  State  and  Federal  governments. 
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The  concept  of  multi-tract  configurations  has  been  developed  to 
stimulate  competition  rather  than  deter  it.   Further,  the  obvious 
complexities  associated  with  the  concept  will  limit  its  use  to  unique 
situations  where  two  or  more  configurations  having  like  charactersitics 
can  be  offered  for  sale.   Multiple  configurations  of  the  same  area  of 
land  to  enhance  competition  is  an  opportunity  which  the  Department  is 
obligated  to  consider  in  tract  delineation.   In  reality,  however,  it 
will  be  used  infrequently  because  the  special  requirements  necessary  to 
allow  the  concept  to  work  will  seldom  be  encountered. 

BLM  State  Offices  and  the  RCT's  will  have  considerable  opportunity  to 
supplement  national  level  guidance.   The  coal  leasing  handbook 
procedures  recognize  regional  variations  and  uniqueness  and  encourage 
field  units  to  develop  procedures  and  guidelines  to  meet  local  needs. 

The  Department  believes  that  opportunities  to  increase  competition  for 
maintenance  and  bypass  tracts  should  be  excercised.   This  will  help 
ensure  fair  market  value  while  not  significantly  increasing  the  cost  of 
offering  the  tracts.   Further,  the  tract  delineation  factors  are 
designed  to  enhance  competition.   Thus,  there  is  no  basis  for  arguing 
that  the  factors  will  over-inflate  the  price  of  coal  and  cause  Federal 
coal  bypass. 

Departmental  policy  and  procedures  already  allow  for  tract  boundary 
modification/adjustment  prior  to  lease  sale.   If  additional  information 
becomes  available,  the  RCT  may  request  the  tract  delineation  team  to 
change  tract  boundaries.   Any  changes,  however,  must  be  reflected  in  the 
regional  EIS.   Therefore,  the  RCT's  decision  to  make  a  change  will 
depend  upon  the  extent  of  change  and  its  ultimate  impact  on  the  regional 
EIS  and  the  activity  planning  schedule. 

The  Federal  coal  leasing  program,  including  tract  delineation,  is 
designed  to  provide  coal  consumers  with  adequate  supplies  of  Federal 
coal.   By  doing  so,  the  program  is  able  to  ensure  stability  in  market 
pricing  while  furthering  the  cause  of  energy  independence.   Further,  the 
tract  delineation  process,  and  activity  planning  in  general,  is  designed 
to  permit  leasing  of  Federal  coal  which  is  most  likely  to  be  developed, 
commensurate  with  other  environmental  values.   The  system  also  fully 
considers  the  needs  of  existing  operations  and  seeks  to  avoid  the 
creation  of  bypass  situations. 

IV.   Implementation 

Chapter  2  of  the  Competitive  Leasing  Handbook  contains  specific  guidance 
for  examining  each  tract  to  determine  if  competition  can  be  enhanced  at 
the  tract  delineation  stage.   Those  tracts  having  suitable 
characteristics  are  closely  examined  against  various  criteria.   If  the 
analysis  proves  that  competition  cannot  be  maintained  or  enhanced 
through  alternative  configurations,  a  single  tract  will  be  delineated. 
If  multiple  configurations  of  the  same  parcel  can  be  designed  while 
maintaining  or  enhancing  competitive  potential,  the  tract  delineation 
team  will  delineate  a  "package"  of  tracts  for  consideration  by  the 
regional  coal  team.  This  "package"  of  tracts  may  be  offered  for  sale; 
the  tract  receiving  the  highest  bid  that  meets  fair  market  value  would 
be  leased. 
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V.   Decision  Options 

The  decision  options  are: 

1.  Adopt  the  proposed  procedures. 

2.  Reject  the  proposed  procedures. 
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9.   FACTORS  AFFECTING  COMPETITION  IN  TRACT  DELINEATION 

I.   Origin  of  Proposal 

Linowes  recommendation  IV- 1:   Tracts  should  be  selected  in  such  a  manner 
that  their  characteristics  will  enhance  the  attainment  of  fair  market 
value. 

II.   Secretary's  Response 

"The  Bureau  of  Land  Management  has  been  directed  to  study  and  list  the 
factors  assessing  the  degree  of  competition  in  the  process  of  tract 
delineation  and  tract  selection  .  .  .  these  factors  will  include  tract 
size,  ownership  configurations,  and  the  expectation  that  the  tract  will 
not  create  a  future  bypass  or  captive  situation."   (March  19,  1984, 
page  14). 

A  task  force  convened  in  Denver,  Colorado,  May  2-4,  1984  to  analyze  and 
develop  the  proposal.   The  task  force  was  comprised  of  the  following 
staff: 

John  Carlson  -  Task  Force  Leader  -  Washington,  D.C.  (BLM) 

George  Mowat  -  Geologist  -  Billings,  Montana  (BLM) 

Tom  Abbey  -  Geologist  -  Salt  Lake  City,  Utah  (BLM) 

Don  Zoss  -  Mining  Eng.  -  Albuquerque,  New  Mexico  (BLM) 

Philip  Cloues  -  Mining  Eng./Min.  Econ.  -  Denver,  Colorado  (BLM) 

Neal  Jacquot  -  Economist  -  Casper,  Wyoming  (BLM) 

Rick  Hunter  -  Chief,  Br.  of  Solid  Minerals  -  Denver,  Colorado 

(BLM) 

Ken  Smith  -  Project  Manager  -  Denver,  Colorado  (BLM) 

III.   Public  Comment  Summary 

Draft  factors  affecting  competition  were  mailed  to  industry  and 
environmental  groups  in  June  1984.   The  factors  were  then 
published  in  the  Federal  Register  on  October  31,  1984,  and  in  Appendix  6 
of  the  draft  Supplement  to  the  1979  Programmatic  EIS  in  February  1985. 
Comments  on  the  draft  EIS  were  accepted  through  May  9,  1985,  which 
included  a  30-day  extension  of  the  public  comment  period.   Informational 
briefings  were  also  held  in  Denver,  Colorado,  on  July  23  and  24  and 
December  6  and  7,  1984.  A  briefing  was  also  held  in  Washington,  D.C.  on 
January  8,  1985.   Four  comments  were  received. 

Director,  National  Park  Service 
Rocky  Mountain  Energy 

Natural  Resources  Defense  Council,  Inc. 
Department  of  Justice 

A  Federal  agency  recommended  adding  a  factor  which  accounts  for  a 
tract's  proximity  to  National  Park  lands  for  screening  out  such  tracts. 
One  commenter  recommended  adding  coal  quality  as  a  factor.   Another 
commenter  objected  to  the  publication  of  the  proposed  tract  delineation 
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factors  apart  from  other,  related  portions  of  the  coal  program,  because 
it  did  not  allow  for  a  comprehensive  analysis  of  possible  impacts. 
Another  Federal  agency  expressed  concern  that  two  of  the  factors,  size 
of  tract  (tonnages)  and  numbers  of  tracts,  run  counter  to  the  interest 
of  promoting  competition. 

The  Secretary's  response  to  the  Linowes  Commission  directed  the  Bureau 
to  study  and  list  the  tract  delineation  factors  assessing  the  degree  of 
competition  in  the  process  of  tract  delineation  and  tract  selection. 
A  BLM  task  group  met  in  Denver,  Colorado,  May  2-4,  1984  and  reviewed  all 
the  factors  used  by  the  tract  delineation  teams  in  configuring  possible 
lease  tracts.   The  purpose  of  this  review  was  to  select  those  factors 
considered  as  having  the  greatest  potential  for  enhancing  competition  at 
the  tract  delineation  stage.   Identification  of  a  special  category  of 
factors  in  this  manner  was  intended  to  focus  the  tract  delineation 
team's  effort  to  ensure  that  full  consideration  will  be  given  to 
enhancing  competition  early  in  the  activity  planning  process. 

A  suggestion  to  include  a  factor  to  arbitrarily  screen  out  tracts  merely 
due  to  proximity  to  the  National  Park  System  is  counter  to  the  Linowes 
Commission  recommendation  and  the  Secretary's  response  -  i.e.,  identify 
factors  which  have  the  potential  to  enhance  competition.   Therefore,  the 
comment  did  not  result  in  any  changes  to  the  factors.   Rejection 
of  the  suggestion,  however,  does  not  mean  that  concern  for  National  Park 
lands  will  go  unnoticed  in  the  delineation  process  or  the  regional  coal 
team's  ranking  and  selection  of  tracts  for  consideration  in  the  regional 
EIS.   On  the  contrary,  a  tract's  proximity  to  National  Park  lands  will 
be  a  significant  factor  in  determining  the  tract's  ranking  and  selection 
for  further  study. 

The  recommendation  that  coal  quality  be  added  as  a  factor  was  also 
rejected.   In  its  deliberations  the  BLM  task  force  decided  that  coal 
quality  was  a  subf actor  of  minability.   Coal  quality  is  thus  accounted 
for  under  the  broader  term  "minability",  and  it  is  unnecessary  to 
include  it  as  a  separate  factor  or  subfactor. 

A  commenter's  position  on  program  changes  is  inconsistent  with  the 
report  of  the  Linowes  Commission,  as  it  relates  to  tract  delineation. 
Linowes  recommended  the  Department  to  study  and  list  the  tract 
delineation  factors  which  affected  competition.   This  purely 
administrative  function  did  not  require  the  development  of  a  "cook  book" 
description  of  the  entire  tract  delineation  process.   A  comprehensive 
treatment  of  tract  delineation  is  included  in  the  Coal  Leasing  Handbook. 

The  Department  believes  that  one  Federal  agency  has  misinterpreted  the 
purpose  and  intent  of  the  tract  delineation  factors.   It  is  not  BLM's 
intent  to  categorically  eliminate  large  tracts  or  set  limits  on  the 
number  of  tracts  which  can  be  offered.   Rather,  the  factors  provide 
guidance  so  that  the  optimum  size  and  number  of  tracts  are  delineated 
and  offered  for  lease. 
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IV.    Implementation 

Factors  affecting  competition  are  included  in  Chapter  2  of  the 
Competitive  Leasing  Handbook.   During  the  process  of  tract  delineation 
the  tract  delineation  team  (TDT)  will  examine  the  factors  and  their 
relevance  to  a  particular  parcel.   This  will  stimulate  and  encourage  the 
TDT  to  design  tracts  which  reflect  characteristics  that  promote 
competition.  See  attached  excerpt  from  Competitive  Leasing  Handbook. 

V.   Decision  Options 

The  decision  options  are: 

*  1.   Adopt  the  proposed  factors. 
2.   Reject  the  proposed  factors. 
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Tract  Delineation  Factors  for  Enhancing  Competition 

I.  Tract  Configuration 

A.  Size/type:   Very  large  tonnages/annual  production  may  limit 
competition  to  very  large  producers.   Configuring  tracts  to  more 
moderate  sizes  may  increase  competition  by  making  a  tract 
available  to  more  bidders.   Conversely,  smaller,  isolated  tracts 
may  be  less  attractive  to  large  companies. 

B.  Expressions  of  interest:   Several  expressions,  either  overlapping 
or  in  close  proximity,  may  permit  delineation  of  one  or  more 
tracts  of  interest  to  two  or  more  bidders. 

C.  Number  of  tracts:  An  excessive  number  of  tracts  could  (relative 
to  demand)  dilute  competition  (i.e.,  spreading  potential  bidders 
among  several  tracts). 

D.  Planning/environmental  considerations :   Other  factors  being  equal, 
tracts  with  fewer  environmental  constraints  will  attract  more 
bidders. 

E.  Captive/bypass :   Configurations  of  tracts  serve  more  than  one 
potential  operator  (where  feasible)  and  avoiding  further  bypass 
situations  may  improve  competition. 

II.  Ownership  Pattern/Control 

A.  Surface/subsurface  (minerals):   Ownership  pattern  may  permit  or 
restrict  configuring  tracts  which  are  not  captive  to  one  firm. 

B.  Access :   Preservation  of  alternative  access  routes  both  to  the 
tract  and  to  the  coal  may  increase  bidder  interest;  more  than  one 
entity  has  readily  available  access. 

C.  Surface  owner  consent:  Delineating  tracts  which  avoid  consent 
problems/costs  may  increase  competitive  interest. 

III.  Coal  Resources 

A.   Coal  data  (availability/reliability/adequacy):   Large  amounts  of 
reliable  data,  which  are  available  to  all  parties,  can  enchance 
competition.   Data  available  only  to  a  single  company  or  entity 
will  chill  competition. 

IV.  Marketability 

A.   Coal  characteristics:   Easily  accessible,  low  production  cost 
coal  may  increase  interest  and  bidding  competition. 
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B.   Transportation:  Proximity  of  transportation  system  and 

availability  and  cost  of  system  can  influence  bidder  interest. 
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10.   WORKING  GROUPS 

I.   Origin  of  Proposal 

Office  of  Technology  Assessment  Report,  Option  3:   Improve  the  effectiveness 
of  public  participation.   The  OTA  suggested  greater  use  be  made  of  special  RCT 
task  forces  or  working  groups  to  increase  public  participation  and  promote 
constructive  dialogue  among  the  parties  involved  in  activity  planning  and 
thereby  improve  the  quality  of  leasing  decisions. 

II.   Secretary's  Response 

The  Department  proposed  to  encourage  RCTs  to  use  working  groups,  which  would 
include  representatives  of  all  segments  within  the  community  (July  9,  1984, 
page  7). 

The  author  of  this  issue  paper  was  Catherine  Roy,  Environmental  Protection 
Specialist,  in  the  Branch  of  Coal  Leasing,  BLM. 

III.   Public  Comment  Summary 

This  proposal  was  not  distributed  for  public  comment. 

IV.   Implementation 

If  this  proposal  is  adopted,  instructions  for  the  use  of  working  groups  would 
be  included  in  the  Competitive  Leasing  Handbook.   The  procedures  would  be  as 
described  in  the  following. 

Procedures  for  Use  of  Working  Groups.   Regional  coal  teams  may  use  working 
groups  under  the  following  conditions: 

o   The  duties  of  the  working  group  be  clearly  specified  at  the  time  of 
appointment. 

o   the  duties  not  overlap  with  those  of  other  groups  such  as  the  review 
council,  the  science  advisors,  or  staff  teams  (such  as  the 
Site-Specific  Analysis  team). 

o   the  length  of  time  the  working  group  is  to  operate  be  definite. 

o   the  working  group  be  chaired  by  a  voting  member  of  the  RCT. 

o   the  members  represent  a  wide  spectrum  of  interests  in  the  community. 

o   the  meetings  be  open  to  the  public  and  be  announced  in  appropriate 
newspapers  and  the  Federal  Register  at  least  30  days  before  each 
meeting. 

o   minutes  of  each  session  be  kept  in  accordance  with  the  Federal 
Advisory  Committee  Act. 
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o  travel  expenses  be  authorized  at  the  RCT  chairperson's  discretion, 

based  on  the  need  for  the  participation  and  an  inability  to  meet  these 
expenses  independently  (same  guidelines  as  for  ex  officio  members); 
such  expenditure  being  part  of  the  RCT  operating  budget. 

o  no  other  means  of  acquiring  the  information  be  feasible. 

V.   Options  for  Decision 

The  options  are: 

*  1.  Encourage  the  RCTs  to  use  working  groups.   The  specific  guidelines 
presented  here  may  be  reviewed  and  revised. 

2.  Give  no  guidance  on  working  groups;  let  the  RCTs  use  them  if  they  wish. 
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11.   SCIENCE  ADVISORS 

I.   Origin  of  Proposal 

Office  of  Technology  Assessment  policy  option  2:   Decentralize 
decisionmaking  authority. 

II.   Secretary's  Response 

"The  RCT's  function  will  be  expanded  to  include  a  review  of  the  adequacy 
of  available  information  and  the  quality  of  analysis.   This  review  will 
be  based  on  standards  and  guide  lines  developed  by  BLM.   Three  science 
advisors  will  be  made  available  to  the  RCTs  on  a  test  basis  to  review 
the  adequacy  of  scientific  data". 
(July  9,  1984,  page  7). 

Lead  responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM).   Other  contributing  staff: 

Walt  Rewinski  -  Chief,  Branch  of  Coal  Leasing,  Washington,  D.C. 
(BLM) 

III.   Public  Comment  Summary 

A  copy  of  the  Bureau's  proposal  on  science  advisors  was  sent  to  State 
Governors  and  major  interest  groups  and  organizations  in  November  1984. 
Following  this  distribution,  the  Department  held  informational  briefings 
in  Denver,  Colorado,  on  December  6  and  7,  1984,  and  Washington,  D.C. 
January  8,  1985.   Additionally,  the  proposed  guidelines  for  selecting 
science  advisors  were  published  in  Appendix  6  of  the  draft  Supplement  to 
the  1979  Programmatic  EIS  in  February  1985.   Comments  on  the  draft  EIS 
were  accepted  through  May  9,  1985,  which  included  a  30-day  extension  of 
the  public  comment  period. 

Comments  were  received  from: 

Western  Interstate  Energy  Board 

National  Wildlife  Federation 

Natural  Resources  Defense  Council,  Inc. 

One  commenter  merely  stated  that  science  advisors  can  include 
non-Federal  people,  in  which  the  BLM  would  pay  (salary  and 
expenses)  for  such  advisors.   This  comment  did  not  require  any  change 
because  the  proposal  allows  for  voluntary  or  paid,  non-Federal  partici- 
pation. 

Two  commenter' s  questioned  allowing  the  science  advisors  to  develop 
their  own  data  adequacy  standards;  both  commenters  argued  that  the 
science  advisors  should  use  guidelines  and  procedures  developed  by  the 
Bureau.   These  commenters  also  expressed  concern  that  the  science 
advisors  would  not  have  the  necessary  background  to  make  an  evaluation 
of  data  adequacy  for  specific  resources.   One  commenter  also  questioned 
if  the  science  advisors  would  prepare  a  report  and,  if  so,  would  it  be 
available  for  public  review. 
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The  Department  recognized  that  developing  and  applying  data  adequacy 
standards  would  be  a  long-term  project  which  would  involve 
extensive  development,  testing,  and  review.   Until  such  standards  and 
procedures  could  be  developed,  the  Department  proposed  to  employ 
science  advisors  as  an  interim  means  of  ensuring  some  degree  of 
consistency  and  continunity  in  the  quality  of  data  used  to  delineate 
and  evaluate  possible  lease  tracts.   In  doing  so,  the  Department 
intends  to  give  the  science  advisors  the  responsibility  to  use  their 
professional  knowledge  in  determining  the  level  and  detail  of  data  needed 
to  delineate  a  tract,  to  evaluate  the  environmental  impact  of  mining 
the  tract,  and  to  determine  its  fair  market  value.   Initially,  this  could 
result  in  some  variation  from  region  to  region.   However,  variation 
can  be  minimized  by  coordinating  the  science  advisory  functions  from 
one  region  to  another.   Further,  the  work  of  the  science  advisors  will 
aid  the  Department's  efforts  to  study  and  develop  standards  and 
guidelines  for  evaluating  data  adequacy. 

Science  advisors  will  also  have  access  to  specialists  in  various 
disciplines,  if  needed,  to  assist  them  in  determining  data  adequacy 
for  a  particular  resource.   The  availability  of  such  expertise, 
along  with  the  science  advisors'  academic  and  practical  experience 
should  permit  the  science  advisors  to  make  an  informed  recommendation 
to  the  RCT  on  data  adequacy  in  all  disciplinary  areas. 

The  science  advisors  will  prepare  a  written  report  which  will  be  made 
available  to  the  RCT  45  days  prior  to  the  RCT  meeting  for  which  it  is 
required.   The  report  will  also  be  made  available  to  the  public, 
through  BLM,  30  days  prior  to  the  RCT  meeting.   The  public  will  have 
an  opportunity  to  comment  on  the  report  prior  to  or  at  the  RCT  meeting 
for  which  the  report  has  been  prepared. 

IV.   Impl emen  ta  t  ion 

The  BLM  will  incorporate  qualifications  and  procedures  for  selecting 
Science  Advisors  into  the  Competitive  Leasing  Handbook.   The  Handbook 
would  also  provide  the  regional  coal  teams  with  data  pertinent  to  the 
Science  Advisors  role  and  functional  responsibilities.   RCTs  would  have 
the  discretion  to  discontinue  the  use  of  Science  Advisors  if  the  RCT  no 
longer  finds  them  useful.  See  attached  excerpt  from  Competitve  Leasing 
Handbook 

V.   Decision  Options 

*   1.   Adopt  the  use  of  Science  Advisors  for  reviewing  data  adequacy. 
2.   Reject  the  proposal. 
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4.   Public  Review.   An  approved  coal  plan  element  summary  must  be 
made  available  to  the  public  at  least  45  days  prior  to  the  initial  meeting 
of  the  RCT.  A  notice  announcing  the  availability  of  a  coal  plan  element 
summary  may  be  combined  with  the  notice  announcing  the  initial  RCT  meeting. 

C   Initial  RCT  Meeting.   See  Appendix  2-5. 

1.   Notice.   The  project  manager  prepares  a  notice  announcing  the 
initial  RCT  meeting  in  accordance  with  43  CFR  1784.   The  RCT  chairperson 
signs  the  notice  and  forwards  it  to  the  Federal  Register  for  publication  and 
distributes  it  to  the  news  media  and  all  voting  and  nonvoting  members  of  the 
RCT.   The  notice  sets  forth  clearly  and  precisely  the  issue(s)  for  which  the 
meeting  has  been  called,  the  advice  being  sought,  and  the  time  for  the 
public  to  be  heard  on  the  issues  identified.   It  also  indicates  the 
availability,  45  days  before  this  meeting,  of  documents  pertinent  to  the 
purpose  of  the  meeting,  and  it  summarizes  the  documents  that  are  available. 
These  documents  include  the  long  range  market  analysis  and  coal  plan  element 
summary.   Note  that  the  notice  is  not  usually  published  in  the  Federal 
Register  until  3  days  after  it  is  received  by  that  office. 

assist  the  RCT  in  reviewing  the  adequacy  of  data  that  will  be  used  in 
delineating  coal  tracts  and  in  preparing  the  environmental  analyses.   If 
science  advisors  (SA's)  are  appointed,  they  are  to  be  individuals  with 
extensive  knowledge  and  expertise  that  can  represent  three  general 
areas — management  and  use  of  renewable  resources;  management  and  development 
of  nonrenewable  resources;  and  reclamation  of  mined  lands  and  mitigation  of 
mining  impacts.   They  serve  as  nonvoting  members  of  the  RCT. 

a.  The  RCT  chairperson  will  screen  possible  science  advisors 
prior  to  the  first  RCT  meeting  for  a  particular  round  of  coal  leasing.   This 
screening  process  must  allow  sufficient  time  for  the  chairperson  to  consult 
with,  and  receive  the  advice  of,  other  RCT  members. 

b.  Appointments  shall  be  noted  in  the  official  minutes  of  the 
first  meeting,  along  with  objections  to  the  appointments,  if  any,  and 
reasons  for  the  objections. 

c.  Science  advisors  may  be  selected  from  within  or  outside  the 
Federal  Government.   BLM  personnel  may  not  serve  as  science  advisors.  The 
reclamation  and  mitigation  techniques  advisor  should  be  from  the  Office  of 
Surface  Mining  or  from  a  State  agency  that  has  primary  responsibility  for 
reviewing  and  approving  coal  mining  permits,  unless  other  highly  qualified 
candidates  are  available.   It  may  be  necessary  to  use  procurement  procedures 
for  employment  and  compensation  of  science  advisors  (see  Bureau  Manual 
1510). 


d.   Before  the  review  of  data  prior  to  the  initial  RCT  meeting, 
the  lead  State  Director  requests  that  the  appropriate  BLM  offices  assemble 
all  resource  data  pertinent  to  the  review  area  at  a  single  location. 


BLM  MANUAL 
Supersedes  Rel. 
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Similar  requests  are  made  of  any  other  surface  management  agencies 
involved.   The  science  advisors  then  aid  the  RCT  by  reviewing  the  data 
gathered. 

3,   Procedures/Parameters  for  Working  Groups.   Under  certain 
conditions,  regional  coal  teams  may  use  working  groups  to  aid  in  the 
regional  coal  activity  planning  process.   The  duties  of  any  working  group 
must  be  clearly  specified  at  the  time  of  appointment,  and  these  duties  may 
not  overlap  with  those  of  other  groups  such  as  the  review  council,  the 
science  advisors,  or  staff  teams  (such  as  the  site-specific  analysis  team). 
To  comply  with  the  Administrative  Procedures  Act,  the  following  procedures 
apply  to  use  of  working  groups, 

a.  The  deadline  for  the  submittal  of  information  to  the  RCT 
must  be  specific. 

b.  The  working  group  must  be  chaired  by  a  voting  member  of  the 
RCT. 

c.  The  members  must  represent  a  wide  spectrum  of  interests  in 
the  community. 

d.  Meetings  of  the  working  group  must  be  open  to  the  public  and 
be  announced  in  appropriate  newspapers  and  the  Federal 
Register  at  least  30  days  before  each  meeting.   If  the 
working  group  identifies  its  meeting  schedule  early,  the 
entire  schedule  may  be  announced  in  a  single  notice. 

e.  Minutes  of  each  session  must  be  kept  in  accordance  with  the 
Federal  Advisory  Committee  Act  and  appropriate  regulations 
(43  CFR  1784). 

f.  Travel  expenses  may  be  authorized  at  the  RCT  chairperson's 
discretion,  based  on  the  need  for  the  participation  and  an 
inability  to  meet  these  expenses  independently.   Such 
expenditures  must  be  part  of  the  lead  SD's  operating  budget 
for  activity  planning. 

4.   Procedures  for  Appointing  Nonvoting  RCT  Members.   The  RCT 
chairperson  is  responsible  for  appointing  nonvoting  members  to  the  RCT,  with 
the  exception  of  the  mandatory  Washington  Office  representative,  who  is 
appointed  by  the  Director. 

a.  Prior  to  the  initial  RCT  meeting  and  after  consultation  with 
the  other  RCT  members,  the  chairperson  identifies  prospective  nonvoting 
members . 

b.  The  needs  of  the  individual  regions  are  considered  in 
selecting  nonvoting  members.   Representatives  from  the  following  may  be 
considered  for  nonvoting  membership. 

BLM  MANUAL 
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12.   ADEQUACY  OF  COAL  DATA 


I.   Origin  of  Proposal 

The  Linowes  Commission  expressed  concern  about  the  adequacy  of  coal  resource 
data.   Recommendation  III-5  was  "The  quantity  of  coal  leased  should  be 
determined  so  the  Government  will  receive  a  fair  return....".   Elsewhere  in 
the  report  the  Commission  expressed  concern.   They  stated  (page  92)  that 

leasing  objectives  require  "that  the  Government  be  at  least  as  well  informed 
as  private  coal  companies".   The  Commission  (page  117)  concluded  that  the 
"Department  has  inadequate  data  to  assess  accurately  the  the  quality  and 
development  prospects  of  existing  Federal  leases,"  and  that  information  on 
unleased  Federal  coal  was  poorer  still."  The  Commission  (page  180)  endorsed 
the  Bureau's  policy  "not  to  lease  coal  in  areas  where  sufficient  coal  resource 
information  does  not  exist". 

The  report  by  the  Office  of  Technology  Assessment  also  was  concerned  with 
adequacy  of  data.  OTA  placed  more  emphasis  on  environmental  and  other  (than 
coal)  resource  data  whereas  the  Linowes  Commission  emphasized  coal  data.  The 
OTA  option  6  (page  27)  was:   "Provide  meaningful  guidelines  and  standards  for 
assessing  the  adequacy  of  the  data  base."  The  report  recognized  that  internal 
BLM  memoranda  provide  some  guidance.  The  documents  are  not  binding  and  not 
subject  to  public  review  and  comment.  The  report  also  said  that  regulations 
should  be  sufficiently  flexible  to  accommodate  regional  differences  and  to 
explicitly  recognize  quality  and  quantity  of  data  for  various  decisions  of  the 
coal  leasing  process. 

II   Secretary's  Response 

In  the  March  19,  1984,  response  (pages  10-11)  to  the  Linowes  Commission,  the 
Secretary  agreed  with  Recommendation  III-5  that  the  quantity  of  coal  leased 
should  be  determinec. 

In  the  July  9,  1984,  response  (page  3)  to  the  OTA  report,  the  Secretary  stated: 
The  Bureau  of  Land  Management  (BLM)  will  develop 

guidelines  and  standards  assuring  the  adequacy  of 
pre-sale  data  and  analyses,  and  will  compile  a 
comprehensive  data  base. 

Proposed  procedures  will  provide  for  decentralized 
decisionmaking  and  increased  public  participation.   The 
role  of  Regional  Coal  Teams  (RCTs)  will,  in  consultation 
with  States,  be  expanded.   For  example,  RCTs  will  be 
asked  to  make  recommendations  concerning  the  adequacy  and 

analysis  of  data,  for  which  they  will  be  provided  with 
science  advisors  during  a  test  period.   The  use  of  science 
advisors  will  be  evaluated  and,  if  successful,  RCTs  may 
elect  to  continue  them. 


o 

TO 
> 
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The  review  of  comments  and  the  preparation  of  this  proposal  was  by  Jules 
MacKallor,  mineral  economist  of  the  Bureau  of  Land  Management,  Washington 
hej-dquarters .  The  Request  for  Public  comment  in  the  draft  EISS  incorporated 
ideas  developed  by  a  working  group,  chaired  by  the  author.   The  group 
comisted  of  BLM  field  and  Headquarters  personnel  and  representatives  from  the 
U.S.  Geological  Survey. 

Ill,   Public  Comment  Summary 

The  public  was  given  numerous  opportunities  to  review  and  comment  on  all 
aspects  of  the  Department's  response  to  the  Linowes  and  the  OTA  reports. 
Following  release  of  the  draft  Environmental  Impact  Statement  Supplement,  the 
comment  period  was  extended  30  days  to  May  9.   The  following  list  is  for  those 
actions  related  to  assuring  public  input  to  the  problem  of  determining 
adequacy  of  coal  data. 

June,  1984,  Mailing:   Initial  staff  drafts  of  Linowes 

Commission  Issues 
July  23-24,  1984,  Meeting:   Denver 
Nov.  19,  1984,     Mailing:   Program  items 
Dec.  6-7,  1984,    Meetings:   Denver 
Jan.  8,  1985,      Meetings:  Washington 

Feb.  8,  1985,  Draft  Environmental  Impact  Statement  Supplement 
Mar.  15,  1985,  Federal  Register  Notice:   Proposed  rules  in  response  to 
OTA  report. 

The  written  comments  regarding  adequacy  of  coal  data  are  summarized  below. 
Comments  on  the  broad  subject  of  data  adequacy  are  not  listed  unless  they 
contain  a  reference  to  or  provide  insight  for  data  adequacy  of  the  coal 
resource. 

COMMENTERS  WERE  AS  FOLLOWS: 

AMERICAN  MINING  CONGRESS 

GETTY  MINING  COMPANY 

MONTANA  OFFICE  OF  THE  GOVERNOR 

NATIONAL  COAL  ASSOCIATION  (JOINTLY  WITH  A.M.C.) 

NATIONAL  RESOURCES  DEFENSE  COUNCIL,  INC. 

NATIONAL  WILDLIFE  FEDERATION 

ROCKY  MOUNTAIN  ENERGY 

WESTERN  ORGANIZATION  OF  RESOURCE  COUNCILS 

Oral  comments  also  were  received,  and  they  closely  paralleled  or  duplicated 
the  written  comments  made  by  the  organization  listed  above.   The  vast  majority 
of  comments  refer  either  to  setting  guidelines  and  standards  or  to  the 
functions  and  composition  of  the  Review  Council. 
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In  regard  to  National  guidelines  and  standards  there  was  general  agreement 
that  they  should  be  flexible  enough  to  accommodate  regional  differences  but 
they  should  not  be  so  loosely  quantified  that  they  become  meaningless.   One 
reviewer  commented  that  there  should  not  be  separate  standards  for  each  region 
but  that  each  region  should  be  allowed  to  further  define  or  add  to  the 
standards.   BLM  basically  agrees;  the  difficulty  is  in  writing  national 
standards  that  can  be  increased  but  not  so  flexible  as  to  be  meaningless.   One 
comment  was  that  there  seemed  to  be  two  definitions  of  coal  data  adequacy: 
(1)  the  prudent  man  (or  company)  doctrine  and  (2)  enough  data  to  proceed  with 
engineering  and  economic  evaluations.   BLM  believes  these  two  definitions  are 
merely  different  ways  of  expressing  the  same  concept.  The  above  commenter  and 
others  remarked  that  the  Federal  Register  Request  for  Comments  contained  few 
specific  standards.   BLM  certainly  agrees;  the  purpose  of  the  F.R.  Request  was 
to  get  public  input  before  setting  guidelines  and  standards. 

It  was  suggested  that  different  levels  of  data  be  required  at  various  stages 
in  the  leasing  process.  The  Bureau  does  and  will  require  more  data  at  the 
later  stages.  Another  suggestion  was  that  different  coal  data  standards  be 
established  for  different  types  of  tracts.  This  has  merit  and  will  receive 
further  consideration. 

Several  comments  were  made  about  the  Review  Council.   Clarification  regarding 
its  relation  to  the  Science  Advisors  was  requested  and  whether  it  would  have  a 
role  in  tract  delineation.  The  use  of  a  Review  Council  was  well  received  but 
it  was  pointed  out  that  it  is  critical  to  have  experienced  members  familiar 
with  industry  practice.   Suggestions  were  made  for  minimum  qualifications, 
including  a  suggestion  that  industry  officials  be  included  on  the  Review 
Council.   The  Bureau  realizes  the  importance  of  getting  high  qualified 
personnel  knowledgable  of  specific  coal  regions.   Having  members  from  mining 
companies  could  create  problems  in  handling  proprietory  data  and  might  give 
the  appearance  of  a  conflict  of  interest. 

It  is  proposed  that  Science  Advisors  and  a  Review  Council  for  Regional  Coal 
Teams  be  used  on  a  trial  basis.  The  Science  Advisors  were  proposed  in 
response  to  the  OTA  report  that  focused  on  environment  concerns.  The 
expertise  of  three  Science  Advisors  assures  that  data  on  the  environment  and 
all  resources  will  be  adequate  for  delineating  tract,  but  the  members  may  have 
little  or  no  expertise  on  coal  data  requirements  for  appraisals.  More  data 
are  needed  as  the  Bureau  progresses  from  lands  use  planning  to  a  lease  sale. 
At  that  time  the  quantity,  quality  and  mineability  of  the  coal  must  be 
adequate  to  make  an  appraisal  with  confidence.   The  Bureau  has  no  objection  to 
the  Review  Council  having  an  informal  role  in  tract  delineation,  but  that  is 
not  its  main  purpose. 


Concerns  were  expressed  that  significant  internal  memoranda  and  guidelines,  as 
well  as  doubt  aobut  data  adequacy,  might  be  concealed  from  the  public.   Such 
concerns  are  unfounded.   The  Secretary  is  committed  to  full  disclosure. 
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One  industry  commenter  said  there  was  no  statistical  test  for  data  adequacy. 
Others  also  expressed  misgivings  about  reliance  on  statistical  tests, 
including  a  commenter  impling  that  "rules  of  thumb"  might  be  useful.   The  use 
of  the  term  "model"  created  some  concern.   It  is  used  in  a  broad  sense  to 
include  geologic  maps,  cross-sections,  etc.  to  depict  the  coal.   The  concern 
may  have  been  that  the  Bureau  was  referring  to  mathematical  or  statistical 
models. 

The  Bureau  agrees  with  various  comments  stressing  the  need  for  verification  of 
data,  particularly  in  regard  to  private  drilling  data  and  the  location  of 

holes 

IV.   Implementation 

The  basic  documents  for  adequacy  of  coal  data  will  appear  in  "Coal  Land  Use 
Planning  Procedures"  the  "Competitive  Leasing  Handbook"."  Both  will  be 
released  to  the  public.   Other  Departmental  and  Bureau  documents  and 
instructions,  including  the  roles  of  the  Science  Advisors  and  the  Review 
Council  (if  established)  will  be  made  public. 

More  specific  regional  standards  and  guidelines  will  be  developed.   Before 
formal  presentation  to  the  appropriate  Regional  Coal  Team,  they  will  be 
available  in  draft  form  to  the  public  upon  request. 


V.   Decision  Options 

*  1.   Accept  the  proposal. 
2.   Reject  the  proposal. 
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13.  TRACT  PROFILE/TRACT  RANKING 

I.   Origin  of  Proposal 

Office  of  Technology  Assessment  policy  option  6  (Provide  meaningful 
guidelines  and  standards  for  assessing  the  adequacy  of  the  data  base). 

Hi   Secretary's  Response 

"BLM  will  expand  tract  profiles  to  include  assessments  of  the  coal  and 
other  data  available  on  each  tract  and  of  the  additional  data,  if  any, 
needed  for  an  adequate  evaluation  of  the  tract.   This  information  will 
then  be  used,  under  guidelines  established  and  published  for  comment  by 
BLM,  in  the  RCT's  ranking  of  potential  tracts  for  inclusion  in  the 
EIS."   (July  9,  1984,  page  23). 

Responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM) 

III.   Public  Comment  Summary 

The  Bureau's  proposal  on  tract  profiles/  ranking  was  sent  to  State 
Governors  and  major  interest  groups  and  organizations  in  November  1984. 
The  Department  also  held  information  briefings  in  Denver,  Colorado,  on 
December  6  and7 ,  1984,  and  Washington,  D.C,  January  8,  1985. 
Additionally,  the  proposal  was  published  in  Appendix  6  of  the  draft 
Supplement  to  the  1979  Coal  Programmatic  EIS  in  February  1985.   Comments 
on  the  draft  EIS  were  accepted  through  May  9,  1985,  which  included  a 
30-day  extension  of  the  public  comment  period.   Comments  were 
received  from: 

National  Wildlife  Federation 
Rocky  Mountain  Energy 

One  commenter  stated  that  the  proposal  to  expand  tract  profiles  was  not 
well  defined  (i.e.  does  the  proposal  restore  prior  format  or  represent  a 
new  format?).   Also,  they  suggested  adding  a  "poor"  category  to  the 
ratings  along  with  specific  quantifiable  standards. 

The  purpose  of  the  proposal  on  tract  profiles/tract  ranking  was  to 
respond  to  concerns  expressed  by  the  OTA.   Clearly,  OTA  encouraged 
the  Department  to  make  sure  that  RCTs  considered  data  quality  when 
ranking  and  selecting  tracts  for  study  in  the  regional  coal  leasing 
environmental  impact  statement.   The  proposed  guidance  responded  to 
OTA's  concern  that  RCTs  be  informed  of  data  adequacy  for  each  tract 
prior  to  their  deliberation  on  tract  ranking  and  selection.   No  effort 
was  made  to  establish  comprehensive  requirments  and/or  a  format  for 
the  Tract  Profiles. 

The  proposed  summary  ratings  apply  only  to  the  adequacy  of  data  used 
for  delineating  a  tract,  for  identifying  and  evaluating  environmental 
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impacts,  and  for  determininating  fair  market  value.   Data  adequacy 
ratings  will  be  but  one  of  several  factors  used  by  the  RCT  to  rank 
tracts  and  to  array  them  in  various  leasing  alterntives  for  study 
in  the  regional  coal  environmental  impact  statement.   A  tract  which 
carries  an  excellent  data  adequacy  rating,  for  example,  may  or  may 
not  be  ranked  by  the  RCT  in  the  highest  category,  because  other  ranking 
factors  may  reduce  the  overall  ranking. 

Additionally,  a  fourth  (poor)  rating  as  suggested  by  the  commenter  is 
unnecessary.   The  "fair"  category  contained  in  the  proposal  is  inclusive 
of  all  tracts  for  which  the  science  advisors  determine  that  a  minimum 
level  of  data  necessary  to  delineate  a  tract  is  available.   Any  lower 
category,  such  as  suggested  by  the  commenter,  would  be  superfluous  because 
the  quantity  and  quality  of  available  data  would  be  inadequate  to  permit 
delineation  of  a  tract. 

Another  commenter  apparently  misunderstood  the  purpose  of  the  summary 
ratings.   That  is,  the  ratings  do  not  exclude  any  tract  from  the  market 
place.   Rather,  they  merely  group  tracts,  for  which  the  science  advisors 
have  found  data  to  be  adequate,  into  three  categories.   These  categories 
or  ratings  will  be  used  by  the  RCT,  along  with  a  variety  of  other 
factors,  to  rank  and  select  tracts  for  study  in  the  regional  coal  leasing 
environmental  impact  statement. 

IV.   Implementation 

The  Competitive  Leasing  Handbook  (Chapter  2)  will  contain 
guidance  requiring  the  site  specific  analysis  team  to  include  in  the 
tract  profiles  a  summary  of  the  adequacy  of  coal  and  other  resources 
data.   Data  adequacy  summaries  will  be  derived  from  reports  prepared  by 
the  science  advisors  and  the  review  council  and  will  be  considered  by 
the  RCT  when  ranking  tracts  in  the  three  major  categories  of  coal 
economics,  impacts  on  the  natural  environment,  and  socio-economics 
impacts. 

V.   Dec  is  ion  Op  t  ions 

*  1.   Adopt  proposal  for  including  assessment  of  data  adequacy  in  tract 
profiles 
2.   Reject  proposal 
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14.   LONG  RANGE  PLANNING  SCHEDULE  RECOMMENDATIONS 

I.   Origin  of  Proposal 

Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing  report, 
Recommendation  I:   The  Government  should  establish  and  announce  in  a  timely 
fashion  a  coal  leasing  schedule  to  promote  predictability  and  stability  of 
Federal  leasing  actions.   In  doing  so,  the  Government  should  have  flexibility 
to  change  the  timing  of  lease  sales  and  the  quantity  of  coal  offered  based  on 
its  assessment  of  emerging  market  conditions. 

Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing  report, 
Recommendation  III-2:   To  maintain  a  responsive  and  orderly  coal  leasing 
process,  the  States,  through  their  participation  in  the  Regional  Coal  Teams 
and  the  Federal-State  Coal  Advisory  Board,  should  continue  to  play  a 
significant  role  both  in  establishing  leasing  levels  and  in  setting  leasing 
schedules.   The  inclusion  of  State  personnel  in  providing  staff  support  to  the 
Regional  Coal  Teams  is  encouraged. 

II.   Secretary's  Response 

In  response,  the  Department  proposed  to  continue  to  maintain  a  long  range 
planning  schedule  for  coal  leasing  and  to  seek  the  recommendations  of  the 
Federal-State  Coal  Advisory  Board  on  this  schedule.   (March  19,  1984,  pages  5 
and  8) 

The  author  of  this  issue  paper  was  Catherine  Roy,  Environmental  Protection 
Specialist,  in  the  Branch  of  Coal  Leasing,  BLM. 

III.   Public  Comment  Summary 

This  proposal  was  not  distributed  for  public  comment. 

IV.   Implementation 

If  adopted,  instructions  to  RCT  members  on  the  development  of  long  range 
schedule  recommendations  would  be  included  in  the  Competitive  Leasing 
Handbook.   The  proposed  procedures  are  described  in  the  following. 

The  Secretary  will  establish  a  long  range  coal  planning  schedule  based  on  a 
recommendation  from  the  Federal-State  Coal  Advisory  Board.   Once  this  schedule 
has  been  established,  the  advisory  board  will,  in  subsequent  years,  review  the 
schedule  and  make  recommendations  for  revision,  if  necessary.   The  advisory 
board  will  use  the  recommendations  from  the  individual  regional  coal  teams  as 
a  base  and  will  consider  a  variety  of  factors.   The  recommendations  from  the 
regional  coal  teams  will  be  based  on  these  same  factors. 

These  factors  include: 

1.  Long  range  market  analysis  (long  range  projections  of  the  nation's 
need  for  coal  and  long  range  projections  of  regional  production 
capacity,  including  the  status  of  the  PRLAs). 

2.  Concerns  of  State  and  local  governments  and  the  public. 
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3.  Impacts  on  the  human  environment. 

4.  Land  use  planning  (RMP  and  Forest)  schedules. 

5.  Magnitude  of  the  data-gathering  and  analyses  needed  to  resolve  issues. 

6.  Available  budget  and  personnel  resources  within  BLM. 

7.  Other  factors  of  relevance. 

The  advisory  board  will  review  this  schedule  at  its  annual  meeting.   Before 
this  meeting,  the  RCT  may  develop  a  long-range  schedule  recommendation,  unless 
the  timing  for  a  public  meeting  is  inconvenient.   In  that  event,  the  lead 
State  Director  may  draw  up  a  draft  regional  schedule  and  send  it  for  comment 
to  voting  and  nonvoting  members  of  the  RCT,  State  and  local  governments 
potentially  affected,  other  affected  Federal  agencies,  and  the  public.   The 
lead  State  Director  may  incorporate  these  comments  without  an  RCT  meeting,  but 
the  resultant  recommendation  would  be  presented  as  the  lead  State  Director's 
recommendation  with  RCT  and  public  comments,  rather  than  the  RCT's 
recommendation.   This  recommendation  will  be  carefully  documented  and 
available  before  the  advisory  board  meeting  to  anyone  requesting  it.   The  RCTs 
may  also  use  this  same  procedure  for  recommended  revisions  to  the  schedule,  as 
appropriate,  in  subsequent  years. 

The  recommendation  will  be  addressed  to  the  BLM  Director  as  chairman  of  the 
advisory  board.   The  Bureau  will  prepare  an  analysis  of  the  recommendations 
and  comments  for  the  Director  and  the  Department.   Copies  of  the  compiled 
recommendations  and  analysis  will  be  mailed  to  the  advisory  board  members 
before  the  meeting,  along  with  the  agenda.   The  Federal  Register  notice 
announcing  the  advisory  board  meeting  will  also  note  that  the  compiled 
recommendations  (without  analysis)  are  also  available  to  the  public  before  the 
meeting. 

The  advisory  board  will  review  the  compiled  recommendations  and  transmit  its 
recommendation  (for  the  initial  schedule  or  need  for  revision  in  subsequent 
years)  to  the  Secretary  through  the  Director.   Once  the  Secretary  has 
established  the  schedule  (or  the  revisions  to  the  schedule  in  subsequent 
years),  the  Bureau  will  transmit  the  decision  to  the  RCT  chairpersons,  who 
will  use  it  as  a  framework  for  developing,  among  other  things,  a  land  use 
planning  or  activity  planning  schedule. 

V.   Options  for  Decision 

The  options  are: 

*  1.   Seek  long-range  coal  planning  schedule  recommendations  from  the 
Federal-State  Coal  Advisory  Board. 

2.   Be  silent  on  the  issue,  letting  the  board  make  such  a  recommendation 
when  and  in  such  a  manner  as  the  board  feels  appropriate. 


II  -  50 


15.   PHASED  SALES 

I,   Origin  of  Proposal 

Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing  report, 
Recommendation  III-l.   The  Government  should  establish  and  announce  in  a 
timely  fashion  a  coal  leasing  schedule  to  promote  predictability  and  stability 
of  Federal  leasing  actions.   In  doing  so,  the  Government  should  have 
flexibility  to  change  the  timing  of  lease  sales  and  the  quantity  of  coal 
offered  based  on  its  assessment  of  emerging  market  conditions.   In 
establishing  the  Commission  on  Fair  Market  Value  Policy  for  Federal  Coal 
Leasing,  the  Congressional  Conference  Committee  directed  the  Commission  to 
review,  inter  alia,  the  impact  on  competition  and  achieving  fair  market  value 
of  leasing  large  amounts  of  coal,  particularly  under  depressed  market 
conditions,  versus  a  more  moderated  leasing  schedule  (page  6  of  the  Commission 
report). 

Office  of  Technology  Assessment  report,  Option  1:   Reduce  lease  rates.   OTA 
proposed  offering  less  coal  for  lease  on  a  predictable,  steady  schedule  (while 
still  allowing  for  adjustments  in  that  schedule  if  necessary)  as  a  means  of 
making  planning  more  efficient  for  all  participants  in  leasing. 

II.   Secretary's  Response 

In  the  Department's  response  to  the  Linowes  Commission  recommendations,  the 
Secretary  proposed  to  consider,  as  part  of  a  future  lease  offering,  the  design 
of  a  test  of  smaller  phased  sales  rather  than  a  single  large  regional  sale. 
The  rationale  given  for  such  an  approach  is  that  it  would  allow  the  Department 
to  test  the  market,  to  provide  an  opportunity  to  measure  market  conditions  and 
better  assure  sale  of  resources  at  fair  market  value.   It  is  also  a  way  of 
providing  the  predictability  and  stability  in  the  Federal  coal  leasing 
program,  which  the  Linowes  Commission  recommended.  (March  19,  1984,  page  7) 

In  responding  to  the  OTA  report,  the  Department  made  a  firm  commitment  to 
using  smaller  and  more  frequent  sales  to  gauge  the  market  better  and  to  gather 
additional  information  for  use  in  subsequent  coal  leasing  decisions.  (July  9, 
1984,  page  4) 

The  author  of  this  issue  paper  was  Catherine  Roy,  Environmental  Protection 
Specialist,  in  the  Branch  of  Coal  Leasing,  BLM. 

III.   Public  Comment  Summary 

The  public  was  given  numerous  opportunities  to  review  and  comment  on  all 
aspects  of  the  Department's  response  to  the  Linowes  and  OTA  reports.   The 
following  list  is  for  those  actions  related  to  phased  sales. 

June  1984  mailing:  Initial  staff  drafts  of  Linowes  Commission  Issues 

July  23-24,  1984,  Meeting:   Denver 

Nov.  19,  1984,  Mailing:   Program  items 

Dec.  6-7,  1984,  Meetings:  Denver 

Jan.  8,  1985,  Meeting:   Washington 

Feb.  8,  1985,  Draft  Environmental  Impact  Statement  Supplement 

April  9,  1985,  Public  comment  period  extended  another  30  days. 
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The  written  comments  are  summarized  below.   Commenters  were  as  follows: 

American  Mining  Congress 

Getty  Mining  Company 

National  Coal  Association  (jointly  with  AMC) 

National  Wildlife  Federation 

Rocky  Mountain  Energy  Corp . 

Western  Interstate  Energy  Board 

Western  Regional  Council 

Industry  felt  that  interest  in  the  first  sale  (or  lack  of  same)  is  not  a  good 
indicator  of  the  market  because  of  differences  in  tracts  offered,  coal  areas, 
and  companies.   Several  commenters  pointed  out  that  tracts  are  generally 
unique.   If  a  company  interested  in  a  specific  tract  scheduled  for  a  later 
sale  feels  that  that  tract  may  not  be  offered,  it  may  be  forced  to  bid  on  a 
less-desirable  (to  that  company)  tract  in  the  first  sale.   Industry  felt  that 
predictability  would  be  achieved  only  if  the  Secretary  makes  a  commitment  that 
when  tracts  are  scheduled  for  lease  sale  over  a  period  of  time,  the  later 
sales  would  be  held  regardless  of  the  results  of  the  earlier  sales. 

One  commenter  wanted  a  limit  on  the  time  over  which  the  sales  would  be  phased, 
suggesting  no  more  than  two  years  after  the  completion  of  the  regional  EIS. 
Another  commenter  suggested  that  when  a  variety  of  companies  show  interest  in 
different  tracts  in  one  region,  the  Department  use  intertract  bidding  to 
"phase"  the  sales.   Another  commenter  felt  that  in  a  period  of  a  strong 
market,  withholding  some  tracts  in  the  first  sale  could  have  adverse  impacts 
on  consumer  prices. 

There  was  general  agreement  that  bypass  and  emergency  production  maintenance 
tracts  should  be  offered  as  early  as  possible  but  that  tract  type  (production 
maintenance,  new  production,  bypass,  etc.)  alone  should  not  be  a  major 
criterion  for  when  the  tract  is  offered. 

Analysis  of  Comments 

All  but  one  commenter  initially  supported  the  concept  of  small,  regularly 
scheduled  sales  (the  dissenter  misunderstood  how  phased  sales  would  work).   In 
later  comments,  all  groups  supported  the  concept,  with  differing 
reservations.  None  of  the  commenters  offered  alternative  criteria  for 
scheduling  tracts  in  phases,  except  one  who  referred  to  the  objectives  from 
the  Linowes  Commission  report  (presumably,  predictability  and  stability). 
Issues  noted  in  the  comments  were  the  concern  that  the  market  analysis  would 
weigh  heaviest  in  determining  phased  sales  and  whether  to  offer  tracts 
scheduled  in  the  later  sales,  and  the  lack  of  relevance  of  the  tract  types  to 
when  they  are  offered. 
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IV.   Implementation 


If  adopted,  this  proposal  would  be  implemented  through  instructions  in  the 
Competitive  Leasing  Handbook.   The  proposed  procedures  for  implementation  are 
described  as  follows. 

When  the  public  notice  is  published  announcing  the  RCT  meeting  for  final 
recommendations,  it  would  include  a  request  for  comments,  from  industry  and 
other  interested  parties,  on  two  items:  which  tracts  should  be  offered  (or  not 
offered)  and  the  suggested  timing  of  any  offering.   The  notice  would  state 
that  these  comments  will  be  only  one  factor  in  the  RCT  recommendation  and  the 
Secretary's  lease  sale  decision.   The  notice  may  also  seek  comment  on  other 
issues  such  as  special  leasing  opportunities.   This  notice  would  be  published 
45  to  60  days  before  the  RCT  meeting  and  specify  a  cut-off  date  for  submittal 
of  comments,  in  order  to  allow  enough  time  to  tabulate  these  comments  for 
presentation  to  the  RCT  for  consideration. 

The  RCT's  sale  schedule  recommendations  would  be  based  on  a  number  of  factors, 
including  those  which  the  States  propose  for  the  Secretary's  deliberation. 
Because  no  two  regions  are  identical,  the  RCT  may  identify  whatever  factors  it 
deems  appropriate,  developed  using  public  comment  to  the  fullest  extent 
possible  and  identified  in  the  final  recommendation  on  the  scheduling  of 
tracts.   Possible  factors  include  the  following: 

1.  Apparent  industry  interest  or  other  public  comments,  as  expressed 
through  the  above  procedure. 

2.  Results  of  the  current  market  and  tract  marketability  analysis. 

3.  Clearly-defined  objectives  of  the  affected  State(s)  -  e.g., 
"dispersed"  leasing,  a  geographic  spread  within  each  offering,  or 
tonnage  limitations. 

4.  Status  of  tract  -  e.g.,  surface  owner  consent  (whether  needed  and,  if 
so,  if  on  file),  pending  litigation,  petitions,  e.g.,  tracts  included 
in  litigation  that  could  affect  their  value. 

5.  Type  of  sale  -  bypass  and  mine  extension;  public  body,  small  business 
(if  these  tracts  do  not  receive  a  qualified,  acceptable  bid  in  an 
early  sale,  they  could  be  reoffered  for  open  competition  in  a  later 
sale).   It  is  assumed  that  bypass  and  mine  extension  tracts  and  tracts 
to  be  recommended  for  special  leasing  opportunities  have  been 
identified  earlier  in  the  process. 
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V.   Options  for  Decision 

The  decision  options  are: 

1.   Plan  phased  sales,  if  recommended  by  the  RCT,  and  hold  each  phase  of 
the  sale  regardless  of  the  results  of  previous  phases  or  the  market 
analysis. 

*  2.   Plan  phased  sales,  if  recommended  by  the  RCT,  with  a  review  of  the 

market  conditions  and  results  of  previous  phases  prior  to  the  second 
and  subsequent  phases. 
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16.   Experimental  Lease  Auction  Techniques 

I.  Origin  of  the  Proposal 

The  Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing  (the 
Commission)  recommended  that  "to  promote  more  competitive  bidding,  the 
Government. should  test  the  feasibility  of  and  experiment  with  a  variety  of 
auction  techniques."   (Recommendation  V-4,  page  224  of  the  Commission's 
February  1984  report.)  The  Commission  also  examined  a  number  of  alternative 
bidding  systems  using  variable  royalties  that  could  be  used  to  set  the  price 
for  Federal  coal  leases,  but  concluded  that  "bonus  bidding,  with  fixed 
royalties"  should  continue  to  be  followed  by  the  Department. 
[Recommendation  V-2,  Page  216  of  the  Report.] 

II.  Secretary's  Response 

In  the  Department's  evaluation  of  the  Commission  report  (Review  of  Federal 
Coal  Leasing,  March  19,  1984),  former  Secretary  Clark  provisionally  adopted 
Recommendation  V-4.  He  committed  the  Department  to  develop  a  proposal  for 
public  comment  and  to  consider  experimentation  with  a  variety  of  techniques. 

A  taskttorce  headed  by  the  Bureau  of  Land  Management,  Office  of  the  Assistant 
Director^pf  Solid  Leasable  Minerals,  prepared  such  a  proposal.   It  outlined 
coal  lease  sale  procedures  followed  by  the  Department  since  enactment  of  the 
Mineral  Leasing  Act  of  1920,  summarized  the  bidding  history  for  Federal  coal 
lease  tracts  offered  at  competitive  auctions,  and  described  the  results 
regulations  and  procedures  followed  by  the  Department  in  the  conduct  of  its 
coal  lease  offerings  and  the  evaluation  of  bids  submitted  at  sales.  An 
analysis  of  competition  for  Federal  coal  leases  was  presented,  illustrating 
that  a  distinct  minority  (23.3  per  cent)  of  lease  tracts  received  two  or  more 
bids  in  lease  sales  held  since  1973. 

The  public  was  specifically  requested  to  comment  upon: 

.  Design  criteria  that  represent  objectives,  from  the  vantage  point 
-of  a  seller,  in  designing  an  auction  process; 

Basic  elements  or  components  of  a  bonus  bid  auction  process  that 
define  the  framework  for  a  given  auction  procedure; 

Four  examples  of  possible  experimental  coal  lease  auction 
procedures  that  might  satisfy  general  design  criteria  and  be 
useful  under  different  scenarios,  or  any  other  combination  of 
auction  design  elements  that  might  achieve  desirable  results. 
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Department  of  the  Interior  personnel  comprising  the  task  force  that  worked  on 
this  proposal  include; 

Andrew  Strasfogel,  Policy  Analyst,  BLM  Washington  Office,  Leader 

Donald  Bieniewicz,  Operations  Research  Analyst,  Office  of  Policy 
analysis 

Clyde  Topping,  Economist,  BLM  Washington  Office 

Roy  Allen,  Economist,  BLM  Wyoming  State  Office 

Bill  Frye,  Geologist,  BLM  Montana  State  Office 

Jackson  Moffitt,  Mining  Engineer,  BLM  Utah  State  Office 

Phillip  Cloues,  Mining  Engineer,  BLM  Colorado  State  Office 

Ryan  Dudley,  Economist,  BLM  Washington  Office 

Jules  MacKallor,  Mineral  Economist,  BLM  Washington  Office 

Carole  Smith,  Mineral  leasing  Specialist,  BLM  Washington  Office 

III.  Public  Comment  Summary 

A  draft  task  force  paper  on  experimental  lease  auction  techniques  was  included 
in  compendium  of  issue  papers  on  proposed  coal  program  revisions  provided  to 
Western  State  Governors  and  major  interest  groups  at  their  request  in  June 
1984.  This  group  subsequently  asked  the  Department  to  hold  informational 
meetings,  which  took  place  in  Denver  on  July  23  and  24,  1984.  One  individual 
and  one  joint  set  of  comments  were  received  on  the  draft  proposal  following 
the  meeting  On  October  31,  1984,  the  proposal  appeared  as  a  notice  in  the 
Federal  Register  (49  FR,  no.  212,  43920-43926)  in  essentially  the  same  form  as 
the  draft  previously  distributed.  This  notice  was  also  reprinted  for 
additional  public  comment  in  Appendix  6  of  the  Draft  Environmental  Impact 
Statement  Supplement  —  Federal  Coal  Management  Program  of  February  8,  1985. 
Comments  were  accepted  through  May  9,  1985.  The  list  of  commenters  on  this 
proposal  follows: 

Commenters  Date 

1.  AMERICAN  MINING  CONGRESS/  August  14,  1984 
NATIONAL  COAL  ASSOCIATION  November  30,  1984 

December  31,  1984 

2.  GETTY  MINING  COMPANY  August  8,  1984 

November  29,  1984 

3.  WESTERN  REGIONAL  COUNCIL  August  9,  1984 

4.  NATIONAL  WILDLIFE  FEDERATION  November  30,  1984 

5.  MINING  AND  RECLAMATION  COUNCIL  November  30,  1984 
OF  AMERICA 

6.  CONSOLIDATION  COAL  COMPANY  November  26,  1984 

7.  NORTH  DAKOTA  LIGNITE  COUNCIL  November  30,  1984 

8.  GOVERNOR  NORMAN  BANGERTER,  May  8,  1985 
STATE  OF  UTAH 
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Analysis  of  Comments 

While  the  Federal  Register  notice  specifically  requested  comments  on  the 
design  criteria  and  auction  elements,  few  comment  letters  offered 
comprehensive  analysis  of  the  task  force's  proposals.  Most  commenters 
expressed  a  preference  for  a  particular  auction  system,  in  particular  the  one 
in  use  in  1981  and  1982  for  the  sale  of  Utah,  Colorado,  and  Wyoming  lease 
tracts  in  the  Green  River-Hams  Fork  and  Uinta-Southwestern  Utah  coal  leasing 
regions.  That  system  involved  the  submission  of  sealed  bids  before  the  sale 
followed  by  an  oral  auction  if  two  or  more  tracts  received  qualifying  sealed 
bids.  Under  this  auction  procedure,  the  Department's  estimate  of  tract  value 
was  announced  to  the  public  in  the  notice  of  sale  30  days  before  of  the  sale. 

Few  of  the  commenters  on  the  experimental  lease  auction  techniques  proposal 
provided  a  rationale  for  their  comments.  Aside  from  expressing  a  preference 
for  a  system  of  auctioning  lease  tracts  or  for  one  or  more  design  elements, 
the  commenters  did  not  offer  any  additional  experimental  techniques  or 
critique  the  task  force's  design  criteria  for  rating  an  auction  process.  For 
those  comments  submitted,  the  task  force  submit  the  following  conclusions: 

1.  Industry  commenters  strongly  favor  a  lease  auction  system  that 
minimizes  bidder  uncertainty  and  sells  the  lease  rapidly  (design 
criterion  9),  aids  bid  acceptance/rejection  decisions  (criterion  8), 
is  simple  and  understandable  (criterion  7),  and  allocates  the  lease 
to  the  highest  and  best  users  (criterion  10).  These  commenters 
support  the  use  of  an  announced  reservation  price  followed  by 
submission  of  sealed  bids,  with  oral  bidding  to  follow  in  case  two  or 
more  sealed  bids  have  been  submitted. 

2.  Virtually  no  support  was  expressed  for  experimenting  with  the  basic 
design  elements  of  the  lease  auction  process.  Such  possible  variants 
as  the  Dutch  auction  (descending  offering  price  by  seller),  Vickrey 
auction  (bidder  pays  price  bid  by  second  highest  sealed  bidder),  or  a 
system  whereby  bidders  could  specify  a  limit  on  their  expenditures  or 
the  number  of  leases  awarded  received  no  supportive  comment.  On  the 
timing  of  re-offerings,  one  industry  commenter  favored  the  current 
policy  of  a  mandatory  1-year  delay  if  no  acceptable  bid  is  made  for  a 
tract.  Bonus  bid/fixed  royalty,  although  not  proposed  for  revision, 
still  drew  strong  expressions  of  support  from  several  commenters. 
The  Department  does  not  intend  to  experiment  with  royalty  bidding  or 
other  means  of  auctioning  lease  tracts  which  do  not  rely  on  cash 
bonuses  to  determine  the  award  of  leases. 
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Several  specific  comments  merit  a  response,  including  the  observation  that 
"the  Government  is  attempting  to  develop  a  system  which  will  maximize  their 
(sic)  return  while  giving  minimum  considerations  to  other  critical  public 
policy  objectives".  This  commenter  also  observed  that  "a  primary  goal  of 
lease  auctions  should  be  maximization  of  competition  via  frequent  lease  sales 
regardless  of  the  method  used." 

The  response  to  these  comments  is  that  the  mandate  of  the  task  force  was  to 
propose  auction  techniques  that  "would  promote  more  competitive  bidding" 
(Commission  recommendation  V-4).  In  adopting  recommendation  V-4,  the 
Department  is  attempting,  as  a  knowledgeable  seller,  to  devise  auction  methods 
that  would  extract  the  best  price  possible  for  its  lease  tracts.  If  adopted, 
the  suggestion  that  frequent  lease  sales  should  be  held  to  maximize 
competition  would  probably  not  enhance  competition  among  bidders  for 
individual  tracts.  The  "competition"  referred  to  is  the  resulting  increase  in 
leased  reserves  available  to  compete  for  coal  supply  contracts. 

Another  commenter  would  not  respond  to  specific  aspects  of  the  proposal, 
saying  that  auction  design  is  interrelated  with  many  other  aspects  of  the  coal 
program.  While  this  statement  may  be  true,  the  task  force  took  pains  to 
presented  its  analysis  in  the  broader  context  of  auctions  in  general  and  to 
pointed  out  how  different  auction  designs  emphasized  different  program 
objectives.  A  suggestion  was  made  to  require  a  minimum  number  of  bids  on  new 
production  tracts  as  a  bid  acceptance  rule.  The  task  force  rejected  this 
comment  because  it  could  invite  unproductive  manipulation  of  the  Federal  coal 
lease  auction  process. 

A  commenter  suggested  that  the  term  "reservation  price"  be  defined.  In  its 
October  31,  1984  Federal  Register  notice,  "reservation  price"  was  used  to 
denote  the  minimum  amount  the  seller  (government)  would  consider  as  an 
acceptable  bid. 

Based  on  the  comments  received  on  the  experimental  lease  auction  techniques 
and  on  its  own  analysis,  the  task  force  has  re-evaluated  the  12  elements  of  a 
bonus  bid  auction  process.  This  assessment  was  made  in  order  to  narrow  the 
list  of  possible  options  for  Secretarial  decision. 
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Element  1-  Method  of  bid  entry 

The  most  common  means  of  tendering  bids  are  a  sealed  bid,  oral  bid  or  Dutch 
auction  (where  the  seller's  asking  price  gradually  descends  until  a  bid  is 
offered  at  that  price).  The  task  force  did  not  reach  agreement  on  whether  to 
experiment  outside  the  current  sealed  bid  system. 

Current  Federal  coal  management  regulations  expressly  limit  the  Department  to 
receiving  sealed  bids  before  the  lease  sale.  The  sealed  bid  only  rule  was 
adopted  in  the  Secretary's  1983  sale  procedures  decision  to  encourage  bidders, 
particularly  those  controlling  properties  adjoining  mine  maintenance  tracts, 
to  bid  the  full  value  of  the  tract.  It  accomplishes  this,  in  theory,  by 
increasing  uncertainty  concerning  the  existence  and  possible  magnitude  of  bids 
submitted  by  other  competitive  bidders.  Thus,  it  heightens  the  risk  that 
under-bid  tracts  will  be  lost,  and  encourages  other  potential  competitors  to 
attempt  to  profit  from  underbidding  by  the  dominant  bidder.   Sealed  bidding 
initially  may,  however,  allocate  the  tract  to  a  buyer  with  no  direct  use  for 
it. 

Industry  generally  favors  oral  bidding  of  sealed  bidding  instead  because  oral 
bidding  reduces  uncertainty.  Oral  bidding  is  effective  in  allowing  the 
logical  (lowest  cost)  developer  of  a  lease  tract  the  opportunity  to  outbid  a 
speculator/broker  or  other  competitor.  A  task  force  member  from  the  field 
noted  that  the  misallocation  possibly  arising  from  a  sealed  bid  auction  of  a 
tract  in  Northwest  Colorado  has  led  to  administrative  problems  (possible 
bypass)  for  the  Department.  While  oral  bidding  might  not  have  prevented  the 
tract's  possible  misallocation,  it  would  have  afforded  the  logical  tract 
developer  an  opportunity  to  raise  his  bid  in  order  to  win  the  lease.  The 
problem  with  oral  bidding  is  it  reduces  the  risk  of  under  bidding  by  a  firm 
holding  a  dominant  positional  advantage  over  other  firms. 

Second  chance  sealed  bidding  allows  bidders  a  second  chance  bid  at  the  sale  to 
exceed  competing  bids  or  the  government's  reservation  price.  It  is  similar  to 
oral  bidding  except  that  only  one  additional  bid  is  allowed  and  the  exact 
amount  of  the  competing  bid  may  remain  secret. 

The  task  force  concluded  that  a  system  using  a  Dutch  auction  could  be  useful 
only  in  circumstances  where  a  large  number  of  competitors  would  show  interest 
in  bidding.  This  procedure  is  used  in  tulip  auctions  in  Holland  where  a  great 
many  buyers  are  present.  A  Dutch  auction  process  would  have  little 
applicability  to  selling  Federal  coal  lease  tracts  most  of  which  traditionally 
have  received  one  or  two  bids. 
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Element  2  -  Price  the  high  bidder  must  pay 

The  task  force  tentatively  concluded  in  its  October  31,  1984,  Federal  Register 

notice  that  the  winning  bidder  should  continue  to  pay  the  highest  bid  — 

offered.  No  comments  were  received  to  support  a  different  scheme.  The  task 
force  therefore  is  not  recommending  an  alternative  to  the  current  practice. 

Element  3  -  Duration  of  offering 

The  amount  of  time  given  to  potential  bidders  to  become  aware  of  the  lease 
sale  can  be  lengthened  in  order  to  allow  bidders  to  gather  additional 
information  about  the  tracts  being  offered  in  the  Notice  of  Sale  and  to 
formulate  individual  bids  and  bidding  strategies.  In  July  1983,  the 
Department  decided  to  permit  bidders  30  to  45  days  notification  in  advance  of 
Federal  coal  lease  sales. 

The  task  force  had  tentatively  decided  not  to  consider  experimenting  with  this 
design  element  in  its  October  31,  1984  FR  notice.  Comments  were  received, 
however  in  support  of  allowing  bidders  60  or  even  90  days  to  evaluate  tracts 
and  prepare  bids.  A  representative  of  a  field  economic  evaluation  team  on  the 
task  force  also  supported  an  option  to  expand  the  time  interval  between 
posting  of  the  sale  notice  and  holding  the  lease  sale.  The  task  force 
therefore  recommends  such  an  option  be  considered. 

Elements  4  -  Payments  or  charge  to  participants 

As  concluded  by  the  task  force  in  October  1984,  and  supported  by  all 
commenters  expressing  an  opinion,  the  Department  should  not  require  a  payment 
to  the  losing  bidders  or  charge  a  fee  for  participating  at  Federal  coal  lease 
auctions.  An  option  on  whether  to  charge  a  fee  to  participate  in  Federal  coal 
lease  auctions  was  considered  by  a  task  force  on  minimum  bid  policy,  but  the 
option  of  paying  losing  bidders  has  been  dropped.  A  discussion  of  minimum  bid 
options  and  fees  can  be  found  in  an  issue  analysis  in  this  Appendix. 

Elements  5  -  Bidder  qualifications 

Bidders  at  Federal  coal  lease  auctions  currently  must  meet  minimum  bid  and 
certain  statutory  citizenship  and  other  requirements  listed  in  the  coal 
management  regulations  to  be  able  to  participate  at  lease  sales.  Other  than 
these  qualifications,  Department  regulations  permit  set-aside  sales  for  public 
bodies  or  small  businesses.   One  commenter  supported  the  elimination  of  these 
set-asides.  The  task  force  did  not  feel  the  issue  of  set  asides  should  be 
addressed  in  an  analysis  of  experimental  lease  auction  techniques  and  is  not 
proposing  any  options  relating  to  bidders  qualifications. 
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Element  -  6  Limitations  placed  by  bidders  on  winnings  or  expenditures 

The  task  force  included  this  design  element  because  of  its  theoretical  value 
in  enabling  bidders  to  budget  their  funds  effectively.   The  use  of  this 
element  might  be  appropriate  at  auctions  where  several  equally  attractive 
items  are  being  offered.  No  comments  were  received  in  support  of  allowing 
bidders  to  designate  such  a  limit.   Such  an  approach  would  probably  not  be 
useful  in  coal  lease  sales,  because  each  bidder  usually  has  sights  on  only  one 
or  two  specific  tracts.  Accordingly,  the  task  force  will  not  be  proposing 
this  design  element  as  an  option. 

Element  7  -  Limitation  placed  by  seller  on  number  of  items  sold 

This  element  was  addressed  separately  by  the  task  force  on  intertract 
bidding.  No  substantive  comments  were  received  on  this  proposed  auction 
element;  options  have  been  developed  by  the  intertract  bidding  task  force. 
See  the  intertract  bidding  issue  analysis  in  this  appendix. 

Element  8  -  Order  of  offering  items  for  sale 

The  task  force  requested  comment  on  this  auction  element  because  the  order  in 
which  lease  tracts  are  offered  can  conceivably  influence  which  tracts  are  sold 
and  the  amount  of  bonuses  tendered.  This  would  be  true  for  oral  auctions  and 
for  sealed  bid  auctions  if  bids  are  taken  for  each  tract  as  it  is  offered  and 
the  bids  are  then  opened. 

This  design  elements  is  mostly  likely  to  become  a  concern  if  oral  bidding 
again  becomes  permissible  in  certain  coal  lease  sale  situations.   The 
relevance  of  this  element  to  Federal  coal  lease  auctions  is  diminished, 
however,  because  most  competing  firms  have  a  highly  specific  Ideational 
preference  and  would  probably  not  alter  their  bidding  strategies  under 
different  ordering  schemes.  The  task  force  is  therefore  not  proposing  this 
element  for  experimentation. 

Element  9  -  Whether  and  how  the  seller  uses  own  evaluation  or  data  to 
influence  the  price 

An  issue  is  whether  the  government  should  announce  its  reservation  price  to 
bidders  before  the  sale.   Under  current  procedures,  the  Department's  economic 
evaluation  teams  appraise  all  tracts  before  the  lease  sale.  These  values  are 
safeguarded  from  disclosure  until  after  a  post-sale  appraisal  and  analysis  of 
bids  has  been  made  available  to  the  public.  A  July  1983  decision  by  the 
Department  established  the  policy  on  withholding  all  pre-sale  estimates  of 
tract  value  prior  to  lease  sales.   For  most  tracts  competition  at  the  sale  is 
so  limited  that  the  presale  appraisal  is  used  as  the  post  sale  appraisal  for 
bid  acceptance. 

All  industry  commenters  on  the  experimental  lease  auction  techniques  proposal 
favored  the  pre-sale  announcement  of  the  Department's  tract  reservation 
prices.  This  procedure  was  in  effect  for  a  number  of  lease  sales  in  1981  and 
1982  in  Colorado,  Utah,  and  Wyoming,  combined  with  sealed  bids  followed  by 
oral  auction.  A  task  force  representative  from  the  field  evaluation  team  also 
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found  merit  in  announcing  pre-sale  estimates  of  value  from  the  viewpoint  of 
public  confidence  in  knowing  the  Government's  independent  appraisals.   The 
task  force  favored  the  reintroduction  of  this  procedure  for  emergency  type 
tracts  because  appraisal  procedures  for  such  tracts  have  been  improved  to  the 
point  where  the  presale  appraisal  is  a  creditable  estimate  of  the  tracts  value 
to  a  neighboring  mine. 

Element  10  -  Method  of  payment 

The  Federal  Goal  Leasing  Amendment  Act  directed  the  Secretary  to  offer  at 
least  50  per  cent  of  the  acreage  contained  in  coal  lease  tracts  under  a 
deferred  bonus  payment  plan.   In  practice,  the  great  majority  of  coal  lease 
tracts  sold  competitively  since  1979  have  been  sold  on  this  basis,  with 
one-fifth  of  the  bonus  collected  at  the  lease  sale  and  each  additional  fifty 
collected  on  successive  anniversary  dates  of  lease  issuance.   The  option  of 
collecting  the  entire  bonus  payment  at  the  lease  sale,  rather  than  payment  on 
a  differed  basis  was  eliminated  from  serious  consideration  by  the  task  force 
in  the  October  31,  1984  Federal  Register  notice.  No  comments  were  received 
opposing  this  position,  and  no  option  has  been  drafted  to  require  lump  sum 
bonus  payments  to  the  extent  permitted  under  the  FCLAA. 

Element  11  -  Information  provided  by  seller  after  the  sale 

At  issue  is  how  much  information  concerning  the  bidders,  the  amounts  bid,  and 
the  government's  estimate  of  tract  value  should  be  disclosed  after  the  sale. 
Under  current  procedures,  the  names  of  bidders,  the  amounts  bid,  and  the 
government's  evaluations  (for  tracts  with  successful  high  bids)  are  regarded 
as  public  information.  The  option  of  announcing  pre-sale  estimates,  discussed 
under  Element  9,  would,  if  adopted,  render  moot  the  existing  practice  of  not 
revealing  the  evaluations  for  tracts  that  fail  to  receive  acceptable  bids. 

It  is  not  proposed  to  provide  or  withold  more  information  than  is  currently 
made  available  after  a  sale. 

Element  12  -  Timing  of  reoffering 

The  task  force  observed  that  the  July  1983  decision  on  coal  lease  sale 
non-emergency  tract  procedures  set  a  minimum  waiting  period  of  12  months  if  a 
tract  failed  to  receive  an  acceptable,  or  any,  bid.  No  objections  were  voiced 
by  commenters  to  this  existing  procedure.  An  exception  is  possible  in  cases 
where  Federal  coal  would  by  bypassed  in  the  12  month  period.  No  options  have 
been  developed  to  alter  this  procedure. 

IV.   Implementation 

Certain  of  the  proposed  options  require  changes  to  the  Federal  coal  management 
program  regulations  in  43  CFR  3400.  These  include  reinstituting  oral  bidding 
or  allowing  "second  chance"  (multiple)  sealed  bids  at  the  lease  auction. 

Disclosure  of  all  government  tract  evaluations  presale  would  represent  a 
reversal  of  the  1983  policy  decisions  to  withhold  such  values  until  after  the 
lease  sale,  and  to  make  the  appraisals  available  only  if  bids  are  accepted. 
All  decisions  by  the  Secretary,  whether  codified  in  regulations  or  set  as 
policy,  will  be  sent  to  BLM  field  offices  by  instruction  memoranda  and 
included  in  the  Competitive  Leasing  Handbook. 
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V.  Options  for  Decision 
1.   Bidding  Options 

A.   Reinstate  discretion  to  BLM  to  use  oral  bidding  as  deem 
appropriate,  with  advice  of  RCT.  Oral  bidding  would  be 
conducted  as  in  the  past,  with  pre-sale  sealed  bids  followed  by 
oral  bidding  at  the  sale  if  two  or  more  sealed  bids  were 
received. 

Pro: 

o  Industry  favors  use  of  oral  bidding  because  it  reduces 

o  Competitive  uncertainty. 

o  Task  force  identified  several  lease  sale  situations  in  which  oral 
bidding  should  work  well  (see  specific-use  options  below). 


Con: 


Pro: 


o  See  "Pro's"  for  option  B 

B.  Retain  current  policy  mandating  use  of  sealed  bidding  only. 


o  Sealed  bidding  has  been  working  reasonably  well  and  tend  to  work 
at  least  adequately  in  all  circumstances. 

o  Oral  bidding  can  qork  quite  poorly  in  certain  circumstances;  some 
of  whose  occurances  cannot  be  predicted  and  therefore  avoided  with 
certainty. 

C.  Grant  limited  discretion  to  BLM  to  use  oral  bidding,  as  follows: 
(select  one  or  more) 

$.  For  emergency  lease  sales 

Pro: 

o  Oral  bidding  tends  to  bring  tracts  into  development  most  quickly 
and  certainly  by  virtually  ensuring  that  each  tract's  most  logical 
developer  is  the  high  bidder  for  the  tract.  This  results  because 
the  logical  developer,  who  values  the  tract  the  highest,  can 
observe  other  bidder's  bids  and  can  afford  to  raise  its  oral  bid 
until  all  other  bidders  drop  out  of  the  sale,  leasing  the  tract  to 
the  logical  developer.  This  good  allocation  property  is  most 
important  for  emergency  lease  sales. 

Con: 
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o  An  aftermarket  exists  to  allow  the  logical  developer  a  further 
opportunity  to  purchase  the  lease  if  the  firm  was  not  the  high 
sealed  bidder  in  the  Federal  auction. 

o  Oral  bidding  tends  to  yield  lower  high  bids.  When  there  is  a 

dominant  buyer,  as  in  emergency  lease  sales,  oral  bidding  tends  to 
drive  weaker  bidders  completely  out  of  the  auction,  since  In  an 
oral  auction  their  efforts  are  basically  a  waste  of  time  and 
effort,  thus  learning  the  dominant  bidders  totally  unopposed  and 
in  a  position  to  win  the  tract  for  a  very  low  price. 

b.   For  captive  tract  sales,  as  a  lead-in  to  negotiation,  if 
negotiation  authority  is  granted  by  Congress. 


Pro: 


Oral  bidding  is  superior  to  sealed  bidding  in  identifying  the  best 
firm  with  whom  to  negotiate  in  the  sale  of  captive  tracts. 


Con: 


o  Oral  bidding  may  not  result  in  as  high  a  price  committment  at  the 
start  by  the  firm  with  whom  the  Department  is  negotiating  as  might 
obtain  from  sealed  bidding. 

C.   For  intertract  bidding  sales 

Pro: 

o  In  such  sales,  oral  bidding  would  lower  private  administrative 
costs  by  reducing  the  need  for  firms  to  estimate  the  values  of 
tracts  in  which  they  are  not  interested  in  order  to  determine  what 
to  bid  for  tracts  in  which  they  are  interested. 

Con: 

o  In  such  sales,  oral  bidding  might  result  in  lower  high  bids  due 
to  reduced  uncertainty  as  to  the  degree  of  competition  bidders 
are  forcing. 

d.  For  experimental  purposes 

Pro: 

o  Allows  testing  of  oral  bidding  for  one  or  more  specific  uses. 

Con: 

o  Experiments  with  oral  bidding  may  indicate  little,  as  in  the  past. 
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e.  For  non-captive  tracts 

Pro: 

o  If  competition  is  strong,  as  would  be  expected  for  non-captive 
tracts,  oral  bidding  tends  to  drive  bid  levels  upward. 

Con: 

o  Sealed  bidding  also  works  well  when  competition  is  strong. 

o  If  competition  for  non-captive  tracts  turns  out  to  be  weaker  than 
expected,  then  oral  bidding  performs  poorly  as  composed  to  sealed 
bidding. 

2.  Reservation  Price  Options 

Reinstate  the  BLM's  discretion  to  announce  the  government's 
pre-sale  appraisal  as  a  reservation  price  prior  to  the  sale: 

allow  in  all  circumstances 

Pro: 

o  Industry  favors  announced  pre-sale  appraisals. 

o  Has  public  information  advantages. 

o  Improved  appraisal  procedures  reduce  chances  that  government's 
pre-sale  appraisal  is  too  low  and  that  a  secret  government 
reservation  price  is  needed  to  discourage  under  bidding. 

Con: 

o  May  result  in  lower  prices  paid  for  leases  than  bidders  otherwise 
would  have  been  willing  to  offer. 

o  Can  result  in  failure  to  obtain  bids  and  lease  tracts  when 
government's  pre-sale  estimates  are  too  high. 

o  Inconsistent  with  the  Department's  other  mineral  leasing  programs. 

allow  for  emergency  lease  sales  only 

Pro: 

o  This  is  the  only  circumstance  in  which  the  task  force  recommended 
use  of  announced  reservation  prices,  used  on  the  urgency  of  the 
sale.  If  reduces  the  risk  of  emergency  tracts  not  being  leased 
due  to  overly  low  estimates  of  value  by  bidders  as  compound  to  the 
governments  estimates. 
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Con: 


The  risk  of  emergency  tracts  not  being  leased  due  to  only  low 
estimates  of  value  by  bidders  is  greatly  reduced  by  the 
government's  ability  to  reoffer  such  tracts  quickly  if  the  high 
bid  is  rejected. 

The  current,  no  announcement  approach  appears  to  be  working 
reasonably  well,  even  for  emergency  tract  offerings. 


No  changes  to  the  existing  auction  techniques  were  included  in  the  Proposed 
Action  studied  in  the  EIS  Supplement. 
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17.   COOPERATIVE  COAL  LEASING 


I.  Origin  of  Proposal 

Recommendation  IV-3  in  the  Report  of  the  Commission  on  Fair  Market  Value 
Policy  for  Federal  Coal  Leasing  stated  that;   "Cooperative  leasing  procedures 
are  desirable  to  obtain  logical  mining  units  that  may  be  reasonably  expected 
to  receive  greater  bidding  competition  than  fragmented  coal  holding".  The 
Commission  recognized  the  difficulty  in  obtaining  agreements  between  private 
coal  land  owners  and  the  Federal  government,  and  also  recognized  that  those 
holding  leases  on  interspersed  private  coal  lands  would  probably  be  unwilling 
to  lose  the  advantage  their  leases  gave  them.  Nonetheless,  the  Commission 
believed  that  successful  cooperative  lease  sales  could  provide  valid  and 
useful  sources  of  data  for  appraisals,  and  that  cooperatively  leased  tracts 
promised  to  achieve  better  than  average  bidding  competition. 

II.  Secretary's  Response 

The  Department's  response  in  the  March  19,  1984  Review  of  Federal  Coal  Leasing 
stated  that  it  favored  cooperative  leasing  procedures  and  noted  that  it  had 
previously  initiated  attempts  to  encourage  them.  The  Department  directed  the 
BLM  to  identify  and  pursue  opportunities  for  cooperative  leasing.  The  BLM  was 
also  directed  to  present  the  opportunities  identified  to  the  regional  coal 
teams . 

A  cooperative  leasing  task  force,  whose  members  included  BLM  and  Interior 
Department  professional  staff;  worked  on  this  issue.  The  staff  included: 

Andrew  Strasfogel,  Policy  Analyst,  BLM  Washington  Office, 
Leader 

Charles  Towle,  Program  Analyst,  Office  of  Policy  Analysis 
Jim  Gruber,  Geologist,  BLM,  Montana  State  Office, 
Ryan  Dudley,  Economist,  BLM,  Washington  Office 

III.  Public  Comment  Summary 

A  Federal  Register  Notice  was  published  October  31,  1984  (49  FR  43938) 
requesting  public  comment  on  specific  opportunities  for  cooperative  leasing. 
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The  notice  was  reprinted  in  Appendix  6  of  the  Federal  Coal  Management  Program 
Draft  Environmental  Impact  Statement  Supplement  on  February  8,  1985.  Comments 
were  accepted  until  May  9,  1985. 


List  of  Commenters 

1.  CONSOLIDATION  COAL  COMPANY 

2.  SF  MINERALS  CORPORATION 

3.  MERIDIAN  LAND  AND  MINERAL  CO 

4.  AMERICAN  MINING  CONGRESS  AND  NATIONAL  COAL 

ASSOCIATION 

5.  GETTY  MINING  COMPANY 

6.  ROCKY  MOUNTAIN  ENERGY  COMPANY 

7.  MINING  AND  RECLAMATION  COUNCIL  OF  AMERICA 

Commenters  were  asked  to  bring  forward  specific  proposals  for  cooperative 
leasing  of  fragmented  or  intermingled  Federal  and  non-Federal  coal  lands.  BLM 
asked  for  ways  to  equalize  bonus  payments  and  advance  and  production  royalty 
among  the  Federal  government  and  the  private  coal  owners  in  a  cooperative 
lease  agreement.  The  notice  asked  for  comments  on  the  situations  in  which  a 
cooperating  lessor  should  be  allowed  to  bid.  Suggestions  on  accommodating 
qualified  surface  owners  in  such  agreements  were  also  requested. 

Responses  were  received  from  three  energy  companies  that  are  subsidiaries  of 
railroad  holding  companies.  Two  coal  companies,  two  coal  industry  groups,  and 
a  wildlife  interest  group  also  responded. 

One  of  the  railroad  company  affiliates  involved  in  managing  coal  lands 
indicated  its  categorical  opposition  to  cooperative  leasing.  The  two  other 
companies  mentioned  cooperative  leasing  prospects  known  to  the  BLM  and 
indicated  a  willingness  to  look  at  other  possible  candidates.  No  new  tracts 
were  suggested  as  a  result  of  this  notice.  No  respondents  came  forward  other 
than  those  affiliated  with  a  land  grant  railroad,  for  example  a  State  or 
private  sector  coal  owner,  although  one  commenter  did  observe,  that  cooperative 
coal  leasing  should  not  be  restricted  to  checkerboard  lands. 

One  respondent  viewed  this  request  as  an  improper  call  for  expressions  of 
leasing  interest.  This  was  a  misunderstanding  on  that  commenter 's  part. 

Both  of  the  industry  groups  endorsed  cooperative  coal  leasing  if  strictly 
voluntary.  Commenters  were  concerned  that  the  Federal  government  might  become 
coercive  in  cooperative  leasing  situations.  There  was  also  general  concern 
that  surface  owners  or  other  interested  parties  would  be  excluded  from  the 
process  of  cooperative  leasing. 
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Several  commenters  expressed  concern  for  the  disruption  a  widely  used 
cooperative  leasing  program  might  inflict  on  existing  operations.   One 
industry  commenter  said  that  it  was  generally  opposed  to  cooperative  coal 
leasing  in  areas  where  private  leasing  occurs  if  it  inhibits  private  leasing. 
Another  company  opposed  cooperative  leasing  where  maintenance  or  bypass 
leasing  would  be  applicable.   Still  another  would  allow  cooperative  leasing 
only  where  the  Federal  ownership  in  the  combined  tract  was  greater  than  30 
percent  but  less  than  60  percent. 

Several  commenters  brought  up  the  question  in  one  fashion  or  another  of 
whether  land  grant  railroad  affiliates  would  be  allowed  to  bid  in  cooperative 
lease  sales  or  whether  any  cooperating  party  should  be  allowed  to  bid.  One 
suggested  that  before  being  allowed  to  bid,  cooperators  should  be  required  to 
release  all  data  on  their  portion  of  the  tract.  Most  had  well-defined  views 
on  this  point. 

One  company  argued  that  exchanges  should  be  a  preferred  alternative  to 
cooperative  leasing.  Another  company  suggested  that  the  Regional  Coal  Teams 
should  decide  between  regional  competitive  leasing  and  cooperative  leasing. 

Some  commenters  believed  that  the  use  of  cooperative  leasing  would 
artificially  inflate  the  value  of  the  Federal  coal.  This  is  because  of  the 
disproportionately  higher  value  a  logical  mining  unit  has  compared  to  a  tract 
not  capable  of  supporting  a  stand-alone  mining  operation.   Several  commenters 
were  confused  by  the  use  of  the  term  "equalize"  in  the  request  for 
information.   One  commenter  pointed  out  that  not  all  coal  lands  [in  a  tract] 
are  equal.   They  vary  by  depth  to  coal,  Btu's,  mining  configuration  and  so 
on.  Thus,  while  standardized  production  terms  were  justified,  standardized 
economic  returns  were  not.   Another  commenter  pointed  out  that  the  best 
situation  would  be  one  in  which  the  royalty  and  rental  provision  on  Federal 
and  private  lands  in  an  agreement  were  equal,  unless  a  fair  purchase  price 
could  be  negotiated.   Another  commenter,  however,  noted  the  need  for 
flexibility  to  negotiate  different  lease  terms  that  mutally  satisfy  the 
parties. 

Analysis  of  Comments 

There  does  not  appear  to  be  a  great  deal  of  interest  in  any  specific 
cooperative  lease  arrangement  at  this  time.   Two  companies  have  shown  a 
guarded  general  interest  in  developing  such  an  arrangement.  The  Department 
continues  to  believe  that  cooperative  leasing  is  one  of  the  several  valid 
approaches  it  has  to  improving  competition  for  coal  leasing.  No  approach  is 
best  for  all  cases.  When  cooperative  leasing  might  be  advantageous  and  on 
which  tracts  to  use  it  will  be  assessed  by  the  regional  coal  teams  through 
normal  procedural  steps  in  activity  planning. 


II  -  69 


The  Department  has  gone  on  record  in  the  past  to  state  that  any  cooperative 
leasing  arrangement  must  be  entirely  voluntary  and  allow  an  opportunity  for 
all  interested  parties  to  participate.  This  includes  the  participation  of  the 
surface  owner  over  the  Federal  and  the  private  coal  where  applicable.  The 
potential  for  abusive  use  of  cooperative  leasing  is  clear.  The  Department  has 
clearly  indicated  its  distaste  for  such  behavior  on  the  part  of  any  of  its 
employees  and  will  guard  against  any  such  occurrences. 

The  Department's  policy  on  applying  Section  2(c)  continues  to  be  that 
announced  in  1984  in  Department  testimony  before  Congress.  The  Department 
interprets  Section  2(c)  to  mean  that  companies  with  any  corporate  association 
with  operating  railroad  companies  are  barred  from  holding  Federal  coal 
leases.  The  Department,  however,  regards  the  antitrust  safeguard  provided  by 
Section  2(c)  to  be  outmoded  and  potentially  harmful  to  competition  for  coal 
leases.   If  Section  2(c)  were  repealed,  the  Department  would  generally  favor 
allowing  any  cooperator  to  bid  for  the  cooperative  lease  if  doing  so  would 
increase  competition. 

In  light  of  the  low  level  of  interest  in  cooperative  leasing  and  the  fact  that 
not  even  one  agreement  has  been  transacted,  concerns  expressed  about  the 
effects  of  a  broad-scale  cooperative  leasing  program  seem  premature.  The 
Department  is  sensitive  to  the  potential  effects  of  a  broad  scale  program,  but 
it  would  not  be  constructive  to  limit  the  use  of  cooperative  coal  leasing  now 
with  safeguards  against  these  conjectural  long-range  problems.  The  Department 
must  maintain  its  options  while  seeking  to  get  some  experience  with  this,  as 
yet,  theoretical  procedure. 

Enchancing  competition  for  Federal  coal  tracts  through  cooperative  leasing 
will  likely  increase  the  competitive  bonus  bids  received  for  this  coal.  The 
Department  regards  this  outcome  as  proper  under  its  mandate  to  seek  to  protect 
the  public's  interest  in  its  coal  resources.  The  Department  believes  that  the 
net  present  value  of  all  income  from  cooperative  leases  should  be  shared  with 
private  interests  in  the  same  proportion  as  the  resources  they  own  contribute 
to  the  total  value  of  the  consolidated  property.  This  is  what  was  meant  by 
"equalize"  and  would  be  the  basis  for  any  cooperative  leasing  agreement. 
Adjustments  would  be  necessary  for  physical  differences  in  the  coal  and  its 
mineability,  as  well  as  differing  financial  terms  that  might  apply  to  the 
Federal  and  private  coal.  Even  such  factors  as  data  owned  by  the  cooperating 
party  must  be  considered  in  the  negotiation,  as  two  commenters  pointed  out. 
The  more  adjustments  that  must  be  negotiated  because  of  differences,  however, 
the  less  likely  the  negotiations  will  be  successful. 

IV.   Implementation 

The  Department  foresees  no  changes  to  its  policies,  procedures,  or  regulations 
would  be  necessary  to  undertake  cooperative  leasing  efforts.  Guidance  would, 
however,  be  needed  so  that  field  offices  understand  and  take  the  necessary 
procedural  steps  to  maximize  cooperative  leasing  opportunities. 
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V.   Options  for  Decisions 

* 

1.  a.  Direct  the  BLM  to  instruct  field  office  to  initiate  contacts  with 
private  landowners  to  attract  interest  in  cooperative  leasing. 

b.  Process  cooperative  leasing  requests  on  a  case  by  case  basis 
following  the  initiative  of  the  non-Federal  party. 

2.  Mandate  data  sharing  by  cooperating  coal  owners  as  a  precondition  to 
negotiating  a  cooperative  leasing  agreement. 


II  -  71 


18.   INTERTRACT  BIDDING 

I.  Origin  of  Proposal 

In  an  intertract  lease  sale,  the  Department  would  offer  a  greater  tonnage  of 
coal  than  it  intended  to  lease,  using  a  pre-set  ranking  mechanism  or  priority 
to  indicate  its  leasing  preference.  A  simple  example  would  be  to  offer  four 
tracts  and  to  state  that  the  two  receiving  the  highest  acceptable  bids  will  be 
leased. 

The  Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing,  in  its 
February  1984  report,  recommended  that  "intertract  bidding  in  appropriate 
cases  is  a  desirable  method  for  leasing  Federal  coal."   [Recommendation  V-3, 
page  221] . 

II.  Secretary's  Response 

Former  Secretary  Clark  proposed  adopting  this  recommendation  in  his  March  19, 
1984  Review  of  Federal  Coal  Leasing,  and  directed  the  Bureau  of  Land 
Management  (BLM)  to  prepare  guidelines  on  the  use  of  intertract  bidding  for 
public  comment.  In  developing  its  proposal,  the  BLM  assembled  a  task  force  of 
professionals  from  its  Washington  Office,  the  field,  and  the  Office  of  Policy 
Analysis  in  the  Department.  Personnel  composing  this  task  force  included: 

Andrew  Strasfogel,  Policy  Analyst,  BLM  Washington  Office,  leader 

Donald  Bieniewicz,  Operations  Research  Analyst,  Office 

of  Policy  Analysis 
Paul  McNutt,  Economist,  BLM,  Washington  Office 
Carole  Smith,  Mineral  Leasing  Specialist,  BLM  Washington  Office 
Ted  Rael,  Economist,  BLM  New  Mexico  State  Office 

The  proposal  developed  by  the  task  force  summarized  the  Department's  past 
analytical  work  on  intertract  bidding  and  addressed  several  of  the  major 
criticisms  that  have  been  voiced  by  predominantly  industry  commenters. 

A  recommendation  by  the  Powder  River  Regional  Coal  Team  to  use  intertract 
bidding  as  a  means  of  selecting  two  out  of  four  possible  tracts  for  lease  in 
Montana  was  approved  by  the  Department  in  1982.  The  test  never  occurred, 
however,  because  three  of  the  four  tracts  did  not  have  the  necessary  surface 
owners'  consents  in  time  for  the  April  1982  sale.  The  task  force  proposal 
discussed  possible  benefits  of  intertract  bidding,  concerns  with  its  use,  and 
proposed  guidelines  the  Department  would  consider  in  using  intertract  bidding. 

The  public  was  requested  to  comment  on: 

Whether  intertract  should  be  used  for  selling  small 
subgroups  of  lease  tracts  or  on  a  sale-wide  basis. 
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How  bids  on  lease  tracts  should  be  ranked  for  intertract 
selection. 

III.  Public  Comment  Summary 

An  initial  proposal  developed  by  the  task  force  on  intertract  bidding  was 
distributed  to  Western  State  Governors  and  major  interest  groups  for  their 
review  and  comment  in  June  1984.  These  groups  requested  the  Department  to 
hold  informational  briefings  on  this  and  other  proposals  related  to 
recommendations  by  the  Commission  on  Fair  Market  Value  Policy  for  Federal  Coal 
Leasing;  such  meetings  took  place  in  Denver  on  July  23  and  24,  1984. 

Five  sets  of  comments  were  received  from  a  mining  company,  an  integrated 
energy  company,  and  three  industry  associations  on  the  Initial  task  force 
proposal.  Most  comments  reflected  opposition  to  the  use  of  intertract  bidding 
in  any  form.  On  October  31,  1984,  the  Department  issued  a  Federal  Register 
notice  (49  FR  43928-43932)  formally  requesting  comments  from  the  general 
public  on  proposed  guidelines  for  the  use  of  intertract  bidding.  An 
additional  comment  opportunity  was  presented  to  readers  of  the  Draft 
Supplemental  Environmental  Impact  Statement  for  the  Federal  Coal  Management 
Program,  February  8,  1985. 

Comments  on  the  proposed  guidelines  for  intertract  bidding  were  received  from 
10  parties,  as  follows: 

1.  AMERICAN  MINING  CONGRESS  AND  NATIONAL  COAL  ASSOCIATION 

2.  MINING  AND  RECLAMATION  COUNCIL  OF  AMERICA 

3.  CONSOLIDATION  COAL  COMPANY 

4.  SALT  RIVER  PROJECT 

5.  GETTY  MINING  COMPANY 

6.  WESTERN  REGIONAL  COUNCIL 

7.  NORTH  DAKOTA  LIGNITE  COUNCIL 

8.  NATIONAL  WILDLIFE  FEDERATION 

9.  ROCKY  MOUNTAIN  ENERGY  CORP. 

10.  U.S.  DEPARTMENT  OF  JUSTICE 

General  Comments 

Besides  their  specific  comments  on  the  guidelines,  commenters  took  the 
opportunity  to  address  the  applicability  of  intertract  bidding  in  their  own 
particular  circumstances  and  in  general.  One  industry  association  commenter 
supported  the  intent  of  introducing  competition  into  the  tract  sale  process 
but  could  envision  few  if  any  situations  where  intertract  bidding 
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would  be  appropriate.  Another  industry  association  expressed  the  view  that 
the  circumstances  for  lignite  are  not  suitable  for  the  use  of  intertract 
bidding  and  urged  the  Department  to  offer  such  tracts  using  a  normal  leasing 
process.  Three  commenters  expressed  support  for  the  use  of  intertract  bidding 
in  particular  circumstances.  An  environmental  organization  favored  its  use  as 
a  method  to  approximate  competitive  bidding  for  essentially  non-competitive 
tracts.  A  western  energy  company  that  is  a  railroad  holding  company 
subsidiary  stated  that  intertract  bidding,  properly  administered,  has  the 
potential  to  improve  the  leasing  process.  A  Federal  agency  outside  Interior 
favored  its  use  where  there  was  a  clear  social  gain  from  limiting  coal 
development  in  a  particular  area,  but  had  serious  reservations  about  its 
widespread  use.  Five  coal  industry  commenters  expressed  general  opposition  to 
the  use  of  intertract  bidding. 

A  number  of  general  concerns  about  the  use  of  intertract  bidding  were  raised 
in  comments.  Some  of  these  concerns  were  discussed  in  the  Federal  Register 
notice.  These  general  concerns  will  be  addressed  in  turn. 

Comment:      Intertract  bidding  is  flawed  as  a  concept  because  it  is  based  on 
the  incorrect  assumption  that  a  ton  of  coal  is  merely  a  ton  of 
coal.  Variations  in  coal  quality,  seam  thickness  and  overburden 
depth  can  significantly  impact  mining  costs  and  hence  the  value 

of  the  coal.  Other  factors,  such  as  distance  to  the  nearest 
rail  line,  terrain,  and  environmental  restrictions  dealing  with 

wildlife  protection  or  air  quality  can  have  a  major  effect  upon 
the  value  of  a  tract  to  a  bidder.   (Five  coal  industry 

commenters) 

Response:     Intertract  bidding  is  not  based  on  the  assumption  that  a  ton  of 
coal  at  one  site  has  the  same  value  as  a  ton  of  coal  at  another 
site.  The  Department  recognizes  that  different  tracts  have  coal 
of  different  economic  value,  for  the  very  reasons  cited  above. 
It  is  also  recognized,  however,  that  decreasing  value  per  ton 
would  in  many  cases  provide  a  good  order  for  selecting  tracts 
for  Federal  coal  leasing.  To  allow  the  market  to  help  reveal 
this  desirable  order  for  leasing  is  one  of  the  objectives  of 
intertract  bidding.  Achievement  of  this  objective  is 
facilitated  by  holding  an  intertract  bidding  sale  and  comparing 
and  ranking  the  high  bids  obtained  on  a  cents  per  ton  basis 
(ranking  criterion  #1).  The  sensibility  of  this  approach  was 
supported  by  one  coal  company  which  stated  that  intertract 
bidding  was  a  "valid  way  of  selecting  the  limited  number  of 
tracts  to  lease  from  a  large  number  of  potential  tracts." 


Comment:      Coal  lease  tracts,  unlike  Treasury  bills  offered  in 

intertract-type  auctions,  are  often  geographically  unique  or 
otherwise  poor  substitutes  for  one  another.  Therefore,  while  an 
intertract  competition  at  Treasury  bill  sales  might  yield  good 
results  its  application  to  coal  tract  sales  might  be  anomalous 
and  disruptive. 
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Response:     Use  of  an  intertract  system  at  coal  lease  sales  is  more 

appropriate  to  the  extent  that  acceptable  substitute  tracts  are 
available.  If  substitutes  are  not  available  or  their 
availability  is  not  known  use  of  intertract  bidding  should  be 
limited,  modified,  or  foregone. 

Comment:  It  would  be  a  mis-allocation  of  the  government's  resources  to 
prepare  for  leasing  more  tracts  than  are  intended  to  be  sold. 
(Two  coal  industry  commenters). 

Response:     Intertract  bidding  does  not  involve  preparing  more  tracts  for 
leasing  than  are  readied  in  the  current  planning  process.  The 
BLM  currently  prepares  more  tracts  for  leasing  than  the  RCT  will 
generally  wish  to  lease  at  the  time  of  sale.   It  does  this  to  be 
sure  there  will  be  enough  tracts  to  lease  if  market  needs  are 
higher  than  the  level  anticipated  at  the  start  of  the  planning 
process.  Intertract  bidding  is  not  a  consideration  in  the 
planning  process  until  the  final  stage  —  the  sale  schedule 
decision.  At  that  point,  the  RCT  would  inform  the  Secretary  how 
much  coal  it  wished  to  see  leased  at  that  time  and  would  usually 
recommend  the  selection  of  what  appear  to  be  the  best  of  tracts 
for  leasing  up  to  the  desired  amounts.   The  rest  of  the  prepared 
tracts  would  then  be  deleted  from  the  sale.  If  the  RCT  chooses, 
it  may  under  intertract  bidding  allow  the  market  to  assist  in 
identifying  the  best  tracts  to  lease,  by  selecting  an  intertract 
ranking  criterion  and  deciding  to  use  intertract  bidding  for  all 
or  a  portion  of  the  tracts  to  be  offered.  Under  intertract 
bidding,  more  of  the  tracts  readied  for  leasing  would  be  offered. 

Comment:      Intertract  bidding  would  increase  the  cost  of  participating  in  a 
sale.   Bidders  would  incur  the  expense  of  evaluating  all  other 
tracts  beside  those  they  were  interested  in  leasing,  just  to  be 
certain  their  bids  would  exceed  the  cut-off  used  to  determine 
bid  acceptance.   (Three  coal  industry  commenters) 

Response:     The  Department  recognizes  that  a  competitive  sale  process 

imposes  higher  costs  on  its  participants  than  a  non-competitive 
process.  A  competitive  process,  however,  is  required  by  law. 
Accordingly,  the  Department  sells  its  coal  leases  by  auction. 
It  is  well  recognized,  however,  that  the  Department's  auctions 
of  individual  tracts  in  many  cases  have  not  been  very 
competitive.  All  too  often  there  is  one  dominant  buyer  for  each 
tract,  and  no  other  buyers  who  find  the  tract  of  interest.  This 
makes  for  an  "uncompetitive"  sale  process,  even  though  the 
format  of  a  competitive  auction  is  used.  In  1983  the  Department 
switched  from  oral  bidding  auctions  to  sealed  bidding  auctions 
to  try  to  improve  the  competitiveness  of  its  sale  process. 
Sealed  bidding  is  expected  to  help,  but  cannot  fully  overcome 
the  problem  of  one  dominant  buyer  for  nearly  every  tract. 
Intertract  bidding  is  expected  to  provide  some  assistance  in 
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that  area.  That  it  would  induce  greater  bidding  competition 
seems  to  be  implicitly  recognized  by  some  commenters.   Coal 
industry  commenters  in  particular  have  stated  that  they  would 
have  to  incur  competitive  costs  that  they  apparently  are  not  now 
entertaining.  One  commenter  stated  that  the  intertract  bidding 
sale  process,  even  with  oral  bidding,  would  require  a  company  to 
analyze  production  and  transportation  costs  for  their  tract  of 
interest  to  determine  the  upper  limit  of  their  bid.  In  fact, 
determining  the  upper  limit  of  one's  bid  is  a  basic  requirement 
of  any  truly  competitive  sale  process.  That  this  commenter  has 
not  felt  the  need  to  do  this  evaluation  in  the  past  could  be 
construed  as  evidence  that  this  firm  has  not  felt  competitive 
pressure  in  the  purchase  of  its  favored  tracts. 


Comment : 


Several  coal  industry  commenters  complained  that  intertract 
bidding  would  require  them  to  evaluate  all  the  competing 
properties,  as  well  as  the  one(s)  in  which  they  are  interested, 
in  order  to  prepare  their  bids.  This  is  true  if  the  firm  wished 
to  undertake  strategic  bidding  in  a  sealed  bid  intertract  sale, 
but  not  true  if  oral  bidding  is  used  or  if  the  firm  is  simply 
willing  to  bid  the  fair  market  value  of  the  tract (s)  it 
desires.  Furthermore,  even  without  intertract  bidding,  any 
sensible  firm  would  check  out  all  the  other  tracts  in  the  sale 
to  get  a  rough  idea  of  how  they  compare  to  the  tract  the  firm 
desires  and  to  identify,  if  possible,  who  is  seeking  to  buy 
these  other  tracts.  The  market  value  of  a  desired  property 
always  depends  on  the  supply  of,  and  the  demand  for,  similar 
properties. 

Such  a  system  could  hinder  competition  and  raise  prices  to  coal 
consumers  by  restricting  the  potential  number  of  mining  ventures 
offering  coal  in  the  market.   (One  coal  industry  and  one  Federal 
agency  commenter) 


Response:     The  competition  referred  to  here  is  not  competition  among  coal 
companies  for  coal  leases,  but  competition  among  coal  companies 
holding  reserves  for  contracts  to  supply  coal  to  utility 
buyers.  There  has  been  considerable  concern  that  intertract 
bidding  would  restrict  coal  supply  and  cause  higher  prices  to 
coal  consumers.   This  is  a  misplaced  concern.  A  decision  to 
lease  too  little  coal,  regardless  of  whether  or  not  intertract 
bidding  were  used,  would  be  the  cause  of  higher  coal  prices. 
Intertract  bidding,  per  se,  cannot  be  the  cause,  and  indeed  is 
likely  to  reduce  the  chance  of  such  a  negative  impact  on  coal 
consumers.  A  recommendation  on  the  amount  of  coal  to  be  leased 
in  a  sale  is  decided  by  the  RCT  before  a  recommendation  is  made 
on  whether  or  not  to  use  intertract  bidding.  It  is  this  basic 
amount  of  coal  leasing  that  determines  the  impact,  if  any,  on 
consumer  prices.  A  recommendation  by  the  RCT  to  use  intertract 
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bidding  may  well  improve  the  quality  of  coal  leased  by  allowing 
the  market  a  greater  say  over  which  specific  tracts  get  leased 
to  meet  the  RCT's  leasing  amount.  This  would  tend  to  provide 
long-term  consumer  benefits.  Also,  by  providing  greater 
feedback  about  market  demands,  intertract  bidding  can  help 
indicate  when  a  follow-up  sale  is  needed  to  ease  a  constrained 
coal  supply.   Thus,  rather  than  causing  coal  supply  problems, 
intertract  bidding  can  help  identify  and  alleviate  them. 

Oral  Bidding 

The  Department  requested  comments  as  to  whether  oral  bidding  should  be 
reauthorized  for  use  in  intertract  bidding  sales,  in  order  to  reduce  the  need 
for  bidders  to  evaluate  tracts  other  than  the  ones  in  which  they  are 
interested. 

Comment:      Three  comments  were  received.  One  coal  industry  commenter  felt 
that  oral  bidding  would  not  alleviate  the  concerns  it  had  about 
intertract  bidding.  A  second  industry  commenter  felt  that  oral 
bidding  would  not  decrease  the  costs  of  participating  in 
intertract  bidding  sales.   In  contrast,  a  third  industry 
commenter  favored  its  use  following  an  initial  round  of  sealed 
bidding. 

Response:     Oral  bidding  appears  to  have  some  merits  and  drawbacks  for 

intertract  bidding  sales.  It  also  appears  to  have  merit  in  true 
emergency  coal  lease  sale  situations  and  as  a  lead-in  to 
negotiated  coal  lease  sales.  These  applications  of  oral  bidding 
have  been  evaluated  by  task  forces  studying  lease  auction 
techniques  and  negotiated  sales.  Oral  bidding  remains  under 
consideration  for  reauthorization  as  an  allowable  bidding  system 
for  Federal  coal  lease  sales,  perhaps  in  limited  circumstances. 

See  issue  analyses  on  experimental  lease  auction  techniques  and 
negotiated  sales  in  this  appendix. 

Comments  on  Guidelines  for  Use  of  Intertract  Bidding 

Guideline  1 — Use  for  Subgroups  of  Tracts 

Comments:     One  coal  industry  commenter  stated  that  intertract  bidding,  if 
used,  should  not  be  used  for  subgroups  of  tracts  but  should  be 
applied  on  a  sale-wide  basis.  Another  coal  industry  commenter, 
however,  supported  its  use  for  subgroups  of  tracts  of  similar 
characteristics.   Two  coal  industry  commenters  thought  it  best 
to  use  intertract  bidding  for  "new  production"  tracts.  Four 
industry  commenters  expressed  the  view  that  intertract  bidding 

should  not  be  used  for  maintenance,  bypass  or  small  captive 
tracts. 
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Response:     The  use  of  intertract  bidding  for  subgroups  of  tracts  in  a  sale 
was  proposed  for  the  1982  intertract  bidding  experiment  which 
involved  four  tracts  near  Ashland,  Montana.  This  experiment  had 
to  be  aborted  not  due  to  any  problems  with  its  design,  but 
because  three  of  the  four  tracts  failed  to  receive  surface  owner 
consents.  The  use  of  intertract  bidding  for  new  production  (new 
mine)  tracts  appears  to  have  strong  support.  The  only  tracts 
that  appear  necessary  to  exclude  from  intertract  bidding  are 
emergency  production  maintenance  tracts  or  those  in  near-bypass 
situations.   There  appear  to  be  no  obvious  reasons  to  exclude 
mine  expansion  or  mine  extension  tracts  from  intertract  bidding 
if  these  tracts  are  not  in  urgent  bypass  or  mine  shutdown 
situations. 

Guideline  2 — Use  on  a  Sale-Wide  Basis 

Comment:      Two  coal  industry  commenters  specifically  addressed  this 

guideline.   One  commenter  stated  that  use  of  intertract  bidding 
on  a  sale-wide  basis  was  preferable  to  its  use  for  subgroups  of 
tracts.  The  second  commenter  supported  its  use  in  this  fashion 
as  well  as  for  subgroups  of  tracts.  This  firm  expressed  the 
view  that  the  use  of  intertract  bidding  to  "test  the  market"  was 
a  less  useful  concept;  however,  the  firm  also  stated  that 
intertract  bidding  may  be  a  better  way  to  "phase"  leasing  than 
specific  decisions  by  the  RCT  as  to  which  tracts  to  offer.  Five 
coal  industry  commenters,  although  not  specifically  addressing 
this  guideline,  expressed  general  opposition  to  the  use  of 
intertract  bidding  and  thus,  presumably,  this  application. 


Response:     Comments  against  the  use  of  intertract  bidding  on  a  sale-wide 
basis  appear  to  be  based  upon  misconceptions  about  its  likely 
effects  or  upon  the  additional  complications  caused  by  the 
increase  in  bidding  competition  that  would  result.   (See 
responses  to  general  comments.) 

Guideline  3 — Use  for  Multiple  Configurations  of  a  Single  Tract 

Comment:      A  number  of  commenters  pointed  out  that  where  several  alternate 
configurations  of  a  single  tract  were  delineated,  offering  these 
several  configurations  for  bidding  would  constitute  an 
intertract  bidding  sale. 

Response:     This  application  of  intertract  bidding  was  overlooked  in  the 
draft  guidelines.   It  has  been  evaluated,  however,  in  the 
analysis  of  tract  delineation  issues.  See  issue  analysis  in 
this  appendix  on  tract  delineation  factors. 
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Comments  on  Ranking  Criteria  for  Intertract  Bidding 

Ranking  Criterion  1  —Accept  FMV  Bids  in  Order  of  Descending  Cents  per  Ton 
Bids 


Comment : 


Response: 


Comment: 


This  ranking  criterion  assumes  coal  is  the  same  on  all  tracts. 
(Five  coal  industry  commenters) 

This  incorrect  assumption  is  not  made.  See  the  first  response 
in  the  general  comments  section. 

This  ranking  criterion  assumes  all  bidders  and  the  government 
know  the  recoverable  tonnage  on  each  tract.   (One  coal  industry 
commenter) 


Response: 


Knowing  the  recoverable  tonnage  on  each  tract  is  already  a 
requirement  in  the  planning  process  that  leads  to  Federal  coal 
leasing.   Such  information  is  used  in  Federal  coal  lease 
appraisal  and  in  preparing  the  RCT's  final  sale  schedule 
recommendation.  The  government's  preliminary  estimates  of 
recoverable  tonnage  for  each  tract  are  published  prior  to  the 
sale  and  public  comments  on  these  estimates  are  requested.   The 
government's  final  estimates  are  published  in  the  Federal 
Register  30  to  45  days  before  the  lease  sale. 

This  is  the  only  ranking  criterion  that  really  makes  economic 
sense.  It  uses  the  market  to  select  the  most  desired  tracts. 
(One  coal  industry  commenter) 

While  the  Department  agrees  that  this  is  an  excellent  ranking 
criterion,  it  is  not  necessarily  the  only  one  that  makes  sense. 
At  times,  it  may  be  desirable  to  use  another  ranking  criterion 
that  takes  non-mitigatable  environmental  or  socioeconomic 
impacts  into  account. 

Ranking  Criterion  2  —Accept  in  Order  of  Descending  High  Bids  Based  on 
Percentage  Above  the  Appraisal  Value  for  Each  Tract  in  the  Sale 


Comments: 


Response: 


Comments: 


This  is  the  preferable  approach  in  that  it  would  approximate 
competitive  bidding  for  essentially  non-competitive  tracts. 
(One  environmental  group  commenter).   This  approach  rests  upon 
questionable  basis  for  equalizing  tracts,  the  government's 
pre~sale  evaluations.   (Two  coal  industry  commenters)   This 
approach  would  require  bidders  to  evaluate  all  tracts  plus  how 
much  above  fair  market  value  each  other  firm  could  afford  to 
bid.   (One  coal  industry  commenter) 
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Response:     This  ranking  criterion  is  appealing  in  that  it  would  likely 
provide  maximum  bidding  competition  in  an  intertract  sale; 
however,  it  has  some  significant  drawbacks.   It  should  probably 
not  be  used  where  the  tracts  being  offered  vary  greatly  in 
value.  If  used  in  such  circumstances,  the  "wrong"  tracts  could 
readily  be  leased.  For  example,  a  tract  appraised  at  1  cent  per 
ton  that  gets  a  1.1  cent  per  ton  bid  would  be  leased  ahead  of  a 
tract  appraised  at  6  cents  per  ton  that  gets  a  6.5  cents  per  ton 
bid.  A  more  commonsense  result  would  be  to  lease  the  higher 
value,  higher  bid  tract  first,  as  would  result  from  using 
ranking  criterion  1.  Most  of  the  concerns  with  ranking 
criterion  2  are  mitigated  when  it  is  used  with  only  similar 
value  (per  ton)  tracts.  Limiting  its  use  to  only  such 
situations,  however,  makes  this  ranking  criterion  impractical  to 
use.  In  order  to  use  it,  the  RCT  would  have  to  identify 
situations  where  all  the  tracts  have  similar  value,  a  procedural 
step  that  risks  revealing  the  government's  pre-sale  appraisals 
to  bidders.   Furthermore,  where  the  tracts  are  of  similar  value 
per  ton,  ranking  criterion  1  and  ranking  criterion  2  perform 
virtually  identically.  Thus,  in  the  only  circumstances  where 
ranking  criterion  2  is  usable,  it  is  impractical  and  redundant. 
For  these  reasons,  ranking  criterion  2  has  been  dropped  from  the 
intertract  bidding  guidelines  in  favor  of  the  more  broadly 
applicable  ranking  criterion  1. 

Ranking  Criterion  3— Accept  in  Administratively  Specified  Order  to  Carry  Out 
Leasing  Priorities  of  RCTs 

Comments:     This  ranking  criterion  is  difficult  to  understand.   (One  coal 

industry  commenter).  Environmental  and/or  socioeconomic  factors 
are  fully  accounted  for  in  the  tract  selection  phase  of 
leasing — to  admit  them  later  at  bid  acceptance  is  duplicative 
and  confusing.   (One  coal  industry  commenter) 


Response:     This  ranking  criterion  does  not  duplicate  a  previous  planning 

stage,  it  merely  adopts  the  results  of  the  final  planning  stage 
and  applies  these  results  in  the  intended  manner. 
Environmental,  socioeconomic  and  market  factors  are  considered 
by  the  RCT  in  their  sale  schedule  recommendation.  In  this 
recommendation,  the  RCT  may  choose  to  specify  a  preferred  order 
in  which  to  offer  the  tracts  for  leasing.  Ranking  criterion  3 
would  simply  adopt  this  preferred  order  as  the  order  in  which 
tracts  whose  high  bids  meet  the  fair  market  value  test  would  be 
leased  in  an  intertract  bidding  sale.  This  form  of  intertract 
bidding  is  the  closest  to  the  current  non-intertract  bidding 
sale  approach. 
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Comment:      This  ranking  criterion  assumes  the  government  knows  which  are 
the  best  tracts  to  lease.  If  there  are  problems  with  any 
tracts,  these  problems  should  be  internalized  into  the  cost  of 
developing  the  tract  by  using  lease  stipulations  and  then  the 
tract  should  be  offered  for  lease  using  ranking  criterion  1. 
(One  coal  industry  commenter) 

Response:     The  suggested  way  to  internalize  environmental  costs  and  rely  on 
ranking  criterion  1  is  commendable  and  may  be  feasible  in  many 
cases.  However,  the  RCT  may  wish  to  specify  an  administrative 
order  of  preference  for  leasing  where  other- than-market  factors 
that  cannot  be  internalized  suggest  a  market-determined  order 
may  not  be  the  best.  This  ranking  criterion  will  thus  remain  an 
option  for  possible  selection  by  the  Secretary. 

Ranking  Criterion  4  — Accept  in  Order  of  Descending  Cents  per  Ton  Bids  but 
with  Handicap  for  Environmental  or  Socioeconomic  Tract  Differences 

Comment:      This  ranking  criterion  may  violate  the  statutory  mandate  to 
receive  fair  market  value.   (One  coal  industry  commenter) 

Response:     The  handicaps  used  by  this  ranking  criterion  would  affect  only 
the  order  in  which  tracts  were  leased,  not  the  prices  paid  for 
leases.  As  always,  the  high  bid  for  each  tract  must  meet  or 
exceed  fair  market  value  in  order  for  the  tract  to  be  leased. 

Comment:      This  criterion  implies  that  environmental  and  socioeconomic 

differences  can  be  determined  on  a  cost  per  ton  basis  prior  to 
lease  sale.   (One  coal  industry  commenter) 

Response:     At  this  time,  the  Department  does  not  have  a  methodology  for 

estimating  such  differences  on  a  cost  per  ton  basis;  however,  if 
the  RCTs  wish,  the  Department  will  pursue  development  of  such  a 
methodology.   If  feasible,  this  approach  would  allow  for  a  full 
integration  of  administrative  concerns  and  market  value 
judgments  to  determine  the  order  in  which  tracts  would  be  leased. 

Comment:      This  ranking  criterion  has  the  same  flaws  as  ranking  criterion 
3.  Problems  with  tracts  should  be  internalized  via  lease 
stipulations,  then  ranking  criterion  1  used.   (One  coal  industry 
commenter) 


Response:     Not  all  problems  or  concerns  about  each  tract  can  be 

internalized  and  mitigated  via  lease  stipulations.  This  ranking 
criterion  would  allow  problems  that  cannot  be  internalized  to  be 
considered  in  a  ranking  process  that  still  relies  primarily  on 
market  competition  and  market  value  to  determine  the  order  in 
which  tracts  would  be  leased. 
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IV.  Implementation 

Regulatory  changes  to  permit  oral  bidding  would  be  needed  if  the  Secretary 
selects  such  an  option.  Otherwise,  instructional  memoranda  to  the  field  and 
guidance  in  the  Competitive  Leasing  Handbook  would  be  prepared  for  the  field 
following  the  Secretary's  decisions. 

INTERTRACT  BIDDING 

V.  Options  for  Decision 

Option  A  — Accept  and  implement  guidelines  as  prepared  by  the  Task  force,  or 
reject  guidelines  entirely. 

Accept  Guidelines  


o  The  guidelines  would  grant  full  discretion  to  the  RCT  to 
decide  if  and  when  to  use  intertract  bidding  and  which  tracts 
to  include  in  an  intertract  bidding  sale.  The  Task  force 
found  that  intertract  bidding  could,  at  times,  be  useful  both 
for  subgroups  of  tracts  and  on  a  sale-wide  basis.  The  only 
tracts  found  categorically  desirable  to  exclude  from 
intertract  bidding  sales  were  urgent  production  maintenance 
tracts  and  near  by-pass  situations.  It  was  noted,  however, 
that  even  if  such  tracts  were  included  in  an  intertract  sale 
and  the  high  bids  rejected,  they  could  be  re-offered  for  sale 
individually  via  emergency  leasing  procedures. 

o  By  allowing  several  different  intertract  bidding  ranking 
criteria,  the  guidelines  would  allow  an  RCT  greater 
flexibility  in  its  use  of  intertract  bidding  and  would 
increase  the  RCT's  ability  to  maintain  the  degree  of 
administrative  control  it  wished  over  the  order  in  which 
tracts  were  leased  in  an  intertract  bidding  sale. 

o  The  Task  force  found  that  concerns  raised  over  the  use  of 
intertract  bidding  were  largely  based  on  misconceptions  about 
its  likely  effects  or  upon  the  additional  complications  caused 
by  the  increase  in  bidding  competition  that  would  result.  One 
real  concern — over  the  increased  private  evaluation  cost  of 
participating  in  an  intertract  sale — could  largely  be 
mitigated  by  the  use  of  oral  bidding,  rather  than  sealed 
bidding,  for  intertract  sales. 

o  Acceptance  of  the  guidelines  would  most  fully  implement  the 
spirit  of  the  Linowes  Commission  recommendation  with  regard  to 

intertract  bidding. 
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Reject  Guidelines 


o  Most  coal  industry  commenters  are  strongly  opposed  to  the  use 
of  intertract  bidding.  The  major  concerns  raised  by  industry 
about  the  use  of  intertract  bidding  were  found  by  the  task 
force  to  be  misconstructions;  however,  some  real  concerns  to 
industry  include:  The  higher  lease  prices  likely  to  result 
from  increased  bidding  competition,  increased  uncertainty  of 
obtaining  desired  leases,  and  increased  costs  of  preparing 
bids  (in  sealed  bid  intertract  sales)  because  competing  leases 
must  be  evaluated  as  well  as  the  leases  of  interest. 

Option  2 — Implement  guidelines  with  modifications 

Guideline  1 — Allow  use  for  subgroups  of  tracts 

Accept  Guideline  1  

o  This  guideline  would  allow  for  small-sale  testing  or 
experimentation  with  intertract  bidding. 

o  Would  allow  RCT  to  maintain  control,  as  needed,  in  different 
areas  of  a  regional  coal  lease  sale. 

o  Circumstances  for  viable  application  of  this  guideline  have 
already  been  identified.  In  1982,  an  intertract  bidding 
experiment  was  planned.  Four  tracts  near  Ashland,  Montana, 
were  identified  as  coal  market  substitutes  having  very  similar 
potential  socioeconomic  and  environmental  impacts.  The  RCT 
recommended  that  only  two  of  the  tracts  be  leased  at  that  time 
and  that  intertract  bidding  was  an  acceptable  way  to  do  the 
tract  selection.  No  snags  were  found  in  the  planning  process 
in  bringing  this  experiment  to  the  sale  state  or  in  dry  runs 
of  the  intertract  bidding  sale  process.  The  experiment, 
however,  had  to  be  aborted,  not  due  to  any  indent  problems 
with  its  design,  but  because  those  of  the  four  tracts  failed 
to  obtain  surface  owner  consent  submissions  and  thus  could  not 
be  offered  for  lease  sale  at  that  time. 

Delete  Guideline  1 


o  Some  industry  commenters  hold  that  no  two  coal  sites  or 
substitutes,  that  all  "needed"  sites  should  be  leased,  and 
therefore  neither  intertract  bidding  nor,  presumably, 
administrative  tract  selection  should  be  used  to  limit;  the 
number  of  Federal  coal  tracts  leased  in  a  sub-region  or  region. 
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Guideline  2 — Allow  use  on  a  sale-wide  basis 


Accept  Guideline  2 


o  Would  likely  provide  increased  bidding  competitive  and  greater 
assurance  that  the  high-value  tracts  were  leased  first. 

o  Would  provide  feedback  to  the  RCT  about  the  demand  for  leases 
and  the  need  to  lease  in  further  phases  of  the  sale. 

Delete  Guidelines  2 


o  Division  of  the  sale  into  sub-regions,  each  with  tracts  that 
are  market  substitutes,  may  always  be  necessary. 

o  Would  complicate  sale  process,  but  no  significant  increase  in 
administrative  cost  is  expected. 

o  Would  increase  evaluation  costs  to  bidders  (if  sealed  bidding 
is  used). 


Guideline  3— 


Allow  use  for  multiple  configurations  of  a  single  tract.  A 
decision  on  this  guideline  is  contingent  on  Secretarial 
acceptance  of  the  recommendation  to  allow  alternative  tract 
configurations  to  delineated  where  suitable,  for  a  single 
parcel,  as  a  means  of  enhancing  competitive  potential.   (See 
the  tract  delineation  section  of  the  concurrence  package) 


Accept  Guideline  3 


o  Where  feasible,  could  increase  bidding  competition  and  better 
match  the  specific  coal  needs  of  the  winning  bidder. 

o  Would  complete  adoption  of  Linowes  Commission  recommendations 
II-  and  IV-. 

Delete  Guidelines  3 


o  Would  further  complicate  the  sale  process. 

Intertract  Bidding  Ranking  Criterion  1  — Allow  FMV  high  bids  to  be  accepted  in 
order  of  descending  cent  per  ton  bid. 

Accept  Ranking  Criterion  1  


o  Utilizes  market  to  help  reveal  highest  value  tracts  for 
leasing. 
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o  Where  tracts  are  of  similar  financial  value,  tends  to  generate 
increased  bidding  competition. 

o  Simple  to  implement  and  administer. 

Reject  Ranking  Criterion  1 

o  May  not  be  suitable  where  tracts  are  not  market  substitutes  or 
where  tracts  have  large  differences  in  environmental  or 
socioeconomic  impacts. 

Intertract  Bidding  Ranking  Criterion  2 — Allow  FMV  high  bids  to  be  accepted  in 
administratively  specified  order  to  carry  out  leasing  priorities  of  RCTs. 

Accept  Ranking  Criterion  2  


o  Closest  to  current  administrative  tract  ranking  and  bid 
acceptance  approach. 

o  Would  provide  greater  assurance  of  achieving  leasing  level 
desired  by  RCT  without  overshooting  the  leasing  level  desired. 

o  Would  maintain  tight  administrative  control  over  the  order  of 
leasing  where  RCT  determines  such  control  is  needed. 

o  Would  provide  some,  though  perhaps  modest,  competitive  benefit. 

Reject  Ranking  Criterion  2  

o  May  provide  little  or  no  competitive  benefit. 

o  Could  result  in  tracts  of  lower  value  or  higher  impacts  being 
leased  ahead  of  tracts  with  higher  value  or  lower  inputs. 

Intertract  Bidding  Ranking  Criterion  3 — Allow  FMV  high  bids  to  be  accepted  in 
order  of  descending  cents  per  ton  bid  but  with  ranking  handicapped  for 
environmental  or  socioeconomic  impact  differences  among  tracts 

Accept  Ranking  Criterion  3  

o  In  theory,  would  allow  for  full  integration  of  administrative 
concerns  and  market  value  judgements  to  determine  the  order  in 
which  tracts  would  be  leased. 

Reject  Ranking  Criterion  3     


o  A  procedure  would  have  to  be  developed  to  estimate  in  dollars 
environmental  or  socioeconomic  differences  among  tracts.  This 
may  be  quite  difficult  and  controversial. 
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o  The  administrative  process  is  somewhat  complicated  but 
workable . 

Oral  Bidding 

The  Task  force  found  that  oral  bidding  appears  to  have  some  merits 
and  drawbacks  for  use  in  intertract  bidding  sales.   A  decision  option 
on  possible  authorization  of  oral  bidding  for  use  in  intertract 
bidding  sales  appears  in  the  set  of  decision  options  associated  with 
experimental  lease  auction  techniques. 

Reject  Ranking  Criterion  1  

A.  Overall  Guidelines 

a   1.  Allow  use  for  subgroups  of  tracts 
2.  Allow  use  on  salewide  basis 

B.  Oral  Bidding 

1.  Reinstitute  oral  bidding 

*   2.  Continue  ban  on  oral  bidding 

C.  Permissible  Ranking  Criteria 

a   1.  Accept  FMV  bids  in  order  of  descending  cents  per  ton. 

2.  Accept  in  administratively  specified  order  to  carry  out 

leasing  priorities  of  RCTs. 

3.  Accept  in  order  of  descending  cents  per  ton  bids  but  with 

handicap  for  environmental  or  socioeconomic  tract 
differences. 
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19.   SALE  PANEL  QUALIFICATIONS 

I.   Origin  of  Proposal 

Linowes  Commission  recommendation  VIII-4.   (The  Bureau  of  Land 
Management's  sales  panels  which  make  bid  acceptance  or  rejection 
recommendations,  should  be  constituted  so  as  to  assure  the  presence  on 
those  panels  of  persons  with  the  background  and  capabilities  of  making 
judgments  with  repect  to  appraised  values). 

II.   Secretary's  Response 

"The  Department  agrees  with  this  recommendation  and  is  taking  steps  to 
implement  it  through  representation  on  and  support  of  the  panels  by 
personnel  with  this  capability  .  .  .  Pre-sale  appraisals  are  reviewed 
for  reasonableness  as  well  as  compliance  with  established  Bureau 
procedures.   The  panel  also  will  examine  whether  the  process  was 
appropriately  followed  and  will  assess  whether  fair  market  value  was 
received."   (March  19,  1984,  page  44). 

Lead  responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM).   Other  contributing  staff: 

Walt  Rewinski  -  Chief,  Branch  of  Coal  Leasing,  Washinton,  D.C. 
(BLM) 

III.   Public  Comment  Summary 

Sale  panel  qualifications  and  designation  procedures  were  provided  to 
various  industry,  environmental  groups,  and  State  representatives  in 
June  1984.   Information  briefings  were  held  in  Denver,  Colorado,  on  July 
23  and  24  and  December  6  and  7,  1984.   A  briefing  was  also  held  in 
Washington,  D.C.  on  January  8,  1985.   Additionally,  the  draft  sale  panel 
material  was  published  in  Appendix  6  to  the  draft  Supplement  to  the  1979 
Programmatic  EIS  in  February  1985.   Comments  on  the  draft  EIS  were 
accepted  through  May  9,  1985,  which  included  a  30-day  extension  of  the 
public  comment  period.   Comments  were  received  from: 

National  Wildlife  Federation 
Getty  Mining  Co. 

One  commenter  noted  that  the  sale  panel  proposal  did  not  consider  coal 
lease  sales  outside  the  current  Federal  coal  regions  or  emergency 
sales.   Another  commenter  generally  supported  the  procedures  and 
qualifications  but  objected  to  the  provision  that  the  panel  be  comprised 
mostly  of  individuals  from  outside  the  region;  the  commenter  does  not 
believe  that  using  a  mineral  appraiser/economist  and  geologist  from 
within  the  region  would  bias  the  panels  recommendations. 

The  Bureau  recognized  that  lease  by  application  sales  were  not  covered 
by  the  sale  panel  proposal.   Linowes  only  addressed  regional  coal  sales; 
therefore,  the  sale  panel  proposal  was  specific  to  the  issues  raised  by 
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Linowes.   Nevertheless,  the  Bureau  has  separately  developed 
qualifications  and  procedures  for  sales  using  lease  by  application 
procedures.   These  will  be  integrated  into  the  Competitive  Leasing 
Handbook. 

The  commenter's  objection  to  requiring  panel  members  from  outside  the 
region  was  given  careful  consideration  by  BLM  coal  staff  and 
management.   Even  though  the  commenter's  arguement  for  using  personnel 
from  within  the  region  has  merit,  it  was  decided  that  the  more  stringent 
requirement  to  exclude  these  personnel  will  be  implemented  on  an 
experimental  basis.   As  experience  and  breadth  of  knowledge  about  sale 
panel  functions  grows,  the  Bureau  may  decide  to  relax  the  membership 
qualifications  to  be  more  in  line  with  those  proposed  by  the  commenter. 

IV.   Imp  1  erne  n  t  a  t  ion 

The  Competitive  Leasing  Handbook  (Chapter  4)  contains  guidlines  and 
procedures  for  selecting  and  appointing  sale  panel  members.   Panel 
member  qualifications  are  an  essential  part  of  these  procedures. 
See  attached  excerpts  from  the  Competitive  Leasing  Handbook. 

V.   Decision  Options 

*  1.   Adopt  Federal  regional  coal  sale  panel  qualifications. 
2.   Reject  all  or  part  of  the  qualifications. 
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Chapter  4 

I.     Presale  Procedures. 

A.      Sale  Administration. 

1.  Sale  Official.      The  Sale  Official   conducts   the   lease   sale  and   is 
designated   by   the   appropriate   State  Director    (SD).      No   special   qualifi- 
cations are  necessary. 

2.  Sale  Panel.      The  Sale  Panel   reviews  bids  and  bidder   information, 
reviews   the  appraisals   and   evaluations  prepared  by   the  RET,   and  recommends 
rejection  or  acceptance  of  bids  to   the  appropriate   SD.      Its  members  are 
designated   in  writing.      Qualifications   for   sale  panel  members  are  listed   in 
Appendix  4-1 . 


(1)  The   lead   SD,    after  consultation  with  the  other  SD   in 
the  region,   will   submit   in  writing  his/her  proposed  panel  members   to   the 
Director   (500)   60  days   prior   to   the   scheduled   sale  date.      This    submission 
must   include   information  on  each  proposed  member's   academic  and  employment 
history  and  must  demonstrate   that  he/she  meets   the  minimum   sale  panel  member 
qualifications    as    specified   in^£|  BSBBffl!  Mm      *f   a  nominee  has    previously 
received  approval   to   serve  on  a   sale  panel,    the  SD  only  needs   to   identify 
when  the  qualifications  were   previously  submitted   and  approved.      The  SD  also 
requests   the  Director   (500)    to  appoint  a  WO  representative   to  serve  as   a 
nonvoting  member. 

(2)  The  Director   (500)    shall  review  the  lead   SD's 
submission  and  approve/reject   each  proposed  member's   appointment   to   the  sale 
panel  within  10  working  days   of   receipt.      The  Director's   (500)   response  to 
the  SD  will   also   include,    as  necessary,    the  name   of   the  WO  representative  to 
the  sale  panel. 

(3)  Following   the  Director's  review,    the  lead   SD   shall 
notify  each  panel  member,    in  writing,    of  his/her   appointment   to   the   sale 

panel. 

b.   Sale  Panels  for  Leasing-bv-Application  Sales. 
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Sale  Panel  Membership 

A.  Sale  Panel  Makeup.   The  Bureau  of  Land  Management's  sale  panels, 
which  make  bid  acceptance  or  rejection  recommendations,  are  constituted  so 
as  to  include  persons  with  the  background  and  capabilities  to  make  judgments 
with  respect  to  appraised  values, 

B.  Membership.   Regional  coal  sale  panels  shall  be  comprised  of  BLM 
and  State  representatives.  At  least  three  but  not  more  than  five  BLM 
members  representing  all  of  the  following  positions  must  be  on  the  regional 
sale  panel.— 

It   Deputy  State  Director  for  Minerals,  who  will  serve  as  the  panel 
chairperson. 

2.  Mineral  appraiser/economist,  who  must  have  a  minimum  of  3  years 
of  mineral  appraisal  experience,  1  year  of  which  must  have  involved 
substantive  work  carrying  out  BLM  mineral  appraisal  procedures,  preferably 
coal-related,  including  the  use  of  discounted  cash  flow  (DCF),  economic 
models,  and  comparable  sales  techniques.   The  mineral  appraiser/economist 
must  be  selected  from  a  region  other  than  the  one  in  which  the  coal  sale  is 
being  held. 

3.  Geologist,  who  must  have  a  degree  in  geology  and  a  minimum  of  2 
years  field  experience  in  applying  geologic  principles,  preferably 
coal-related.  He/she  must  be  selected  from  a  region  other  than  the  one  in 
which  the  coal  sale  is  being  held. 

4.  Mining  engineer,  who  must  have  a  degree  in  mining  or  geologic 
engineering  and  a  -minimum  of  2  years  of  practical  experience,  preferably 
coal-related. 

5.  Washington  Office  representative,  who  must  have  knowledge  and 
practical  experience  in  appraisal  methods  and  techniques,  preferably 
coal-related,  as  applied  by  the  Department. 

C.  Leasing-by-Application  Sales.  For  LBA  sales,  the  SD  may  elect  to 
use  either  (a)  the  procedures  for  regional  panels  or  (b)  the  LBA  sale  panel 
procedures  in  Chapter  4  and  below. 

D.  Nomination  of  Sale  Panel  Candidates  and  Review  of  Qualifications. 

1.   The  SD  submits  in  writing  60  days  prior  to  the  scheduled  sale 
date,  a  list  of  names  to  the  Director  (500)  of  BLM  personnel  representing 
each  of  the  first  four  candidate  areas  listed  in  B.  above.   The  submission 
includes  a  written  description  of  each  candidate's  background  and 
experience,  clearly  demonstrating  his/her  qualifications.   If  a  nominee  has 


\J      If  an  individual  meets  the  qualifications  in  more  than  one  of  the 
specified  areas/expertise,  he/she^jaax^rejiresent  all  of  those  positions. 
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previously  received  approval  to  serve  on  a  sales  panel,  the  SD  only  needs  to 
identify  when  the  qualifications  were  previously  submitted  and  approved. 

2.  The  SD's  submission  also  requests  the  Director  (500)  to  select  a 
representative  from  the  WO  to  serve  as  a  nonvoting  member  of  the  sale  panel, 
if  appropriate. 

3.  The  SD  invites  the  State  Governor  or  a  designated  representative 
to  participate  on  the  sale  panel  as  a  nonvoting  member.   No  specific 
qualifications  for  State  members  are  required.   Invitations  to  State 
Governors,  however,  should  explain  the  purpose  and  objective  of  the  sale 
panel  and  encourage  participation  by  State  personnel  who  have  knowledge  of 
appraisal  techniques  and  methodologies.   State  personnel  must  agree  to 
comply  with  the  procedures  concerning  proprietary  and  confidential  data. 
The  views  and  recommendation  of  State  members  are  documented  and  considered 
by  the  sale  panel.   A  recommendation  differing  from  that  of  the  sale  panel 
will  be  submitted  So  the  SD. 

4.  The  SD  may  also  designate  a  minerals  adjudicator  to  serve  as  a 
nonvoting  member  of  the  sale  panel. 

5.  Following  the  Director's  review,  the  lead  SD  notifies  each  panel 
member,  in  writing,  of  his/her  appointment  to  the  sale  panel. 

E.  Review  of  Sale  Panel  Nominations.   The  Director  (500)  will  review 
the  State  Director's  proposal,  request  additional  information  (as 
necessary),  and  notify  the  State  Director  within  10  working  days  of  the 
approval/rejection  of  each  proposed  member's  appointment  to  the  sale  panel. 
Once  a  sale  panel  has  been  selected,  future  review  of  BLM  panel  member 
qualifications  will  only  be  necessary  in  the  event  of  a  member  vacancy. 

F.  Selecting  the  Sale  Panel  for  LBA  Sales.   Upon  expiration  of  the 
period  for  submitting  sealed  bids,  the  SD  reviews  the  presale  evaluation(s) . 

a.   If  each  of  the  tracts  being  offered  is  less  than  3  million  tons 
of  recoverable  reserves  and  the  presale  value  of  each  tract  is  estimated  at 
l_es_s  than"  $50,000—  ,  the  LBA  sale  panel,  as  a  minimum,  will  include  the 
following,  as  selected  from  the  list  of  candidates  approved  by  the  Director 
(500)-'. 

o  Deputy  State  Director  (DSD),  Minerals  Resources, 
o  Mineral  appraiser/economist, 
o  Ceologist. 


1_/   Numbers  are  approximate  to  allow  "capture"  of  tracts  which  do  not 
significantly  exceed  these  values. 

1}     Not  fewer  than  2  individuals  to  represent  the  three  areas. 


BLM  MANUAL 
Supersedes  Rel. 


DRAFT 


II  -  91 


20.   PROPOSAL  TO  ESTABLISH  FEDERAL  GOVERNMENT  DRILLING  PROGRAM 


I.  Origin  of  Proposal 

The  proposed  BLM  coal  drilling  program  represents  the  implementation  of  the 
Department's  March  19,  1984,  committment  to  the  Linowes  Commission 
Recommendation  IV-2  (February  1984).  The  Department's  response  of  March  19, 
1984,.  was  that  "The  Department  concurs  with  the  recommendation  and  proposes 
that  it  sponsors  more  Federal  government  drilling  as  well  as  encourage 
private-sector  drilling." 

The  Linowes  Commission  pointed  out  that  drilling,  while  considerable  in  past 
years,  was  virtually  non-existent  in  1983.  As  a  result  a  problem  emerged; 
"the  need  for  ongoing  and  extensive  government-sponsored  drilling  to  do 
accurate  tract  delineation".  The  Commission  was  particularly  concerned  that 
valuable  coal  might  not  be  leased  because  of  a  policy  of  not  conducting 
Government  core  or  diamond  drilling. 

The  Commission  concluded  that  a  Federal  exploratory  drilling  program  is 
virtually  mandated  by  the  Federal  Coal  Leasing  Amendments  Act  of  1976  (Section 
8A(a)).  Through  such  a  program  the  public  may  know  the  extent  of  the  resource 
and  more  fully  control  its  development.  The  Commission  stated  that  when 
carefully  planned  and  conducted,  government  drilling  can  be  cost  effective  and 
can  play  a  valid  role  in  the  tract  selection  process. 

II.  Secretary's  Response 

In  the  March  19,  1984,  response  to  the  Linowes  Commission  the  Department 
concurred  with  Recommendation  IV-2  and  proposed  that  the  Department  should 
sponsor  more  Federal  Government  drilling. 

This  issue  was  studied  and  a  report  prepared  on  a  feasible  coal  drilling 
program.  A  work  group  met  on  May  7  through  18,  1984,  in  Washington  D.C.  and 
on  August  12  through  17,  1984,  in  Denver.  These  meetings  were  chaired  by 
Ronald  Smith,  a  geologist  at  the  BLM  Washington  Office.  Other  members  of  the 
work  group  at  various  times  were: 


Jules  MacKallor  Economist 

Robert  Hall  Geologist 

Richard  Hunter  Geologist 

Solomon  Katz  Geologist 

Jean  Juilland  Geologist 

Daniel  Dick  Economist 

Russell  Jentgen  Geologist 

Frank  Kistner  Geologist 

John  Spencer  Geologist 

Thomas  Abbay  Geologist 

Stanley  Schweinfurth  Geologist 


BLM  Washington 
BLM  Eastern  States 

BLM  Colorado 
BLM  Washington 

BLM  Washington 
BLM  Washington 
BLM  New  Mexico 
BLM  Wyoming 
BLM  Montana 
BLM  Utah 
USGS  Reston 
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Daniel  Jobin 
Devereux  Carter 
Ronald  Balazik 
Janet  Hook 
Donald  Rhea 
Joseph  Incardlne 
James  Dryden 
Jerry  Bell 


Geologist 

Geologist 

Minerals  Specialist 

Geologist 

Driller 

Geologist 

Geologist 

Mining  Engineer 


USGS  Denver 
USGS  Reston 
BOM  Washington 
BLM  Colorado 
BLM  Wyoming 
BLM  Utah 

BLM  Eastern  States 
BLM  Eastern  States 


III.   Public  Comment  Summary 

The  public  was  given  an  opportunity  to  review  and  comment  on  the  Department's 
response  to  the  Linowes  Commission  recommendations.  The  following  lists  the 
actions  during  the  public  review. 

June  1984  Mailing:   Initial  staff  drafts  of  Linowes  Commission  Issues, 

July  23-24,  1984,  Public  Review:  Denver,  Co.  Meetings  with  interest 
groups. 

May  7-11  and  14-18,  1984,  Meeting:   Washington,  D.C.,  Preparation  of 
draft  report,  dated  August  10,  1984,  for  Field  Office  Review. 

August  12-17,  1984,  Meeting:  Denver,  Co.  Review  and  preparation  of 
November  2,  1984,  version  for  public  comments. 

December  6-7,  1984,  Public  Review:  Denver,  Co.  Federal  Coal  Program 
Review  Information  Package. 

January  8,  1985,  Public  Review:   Washington  D.C.  Meeting  with 
environmental  groups. 

February  8,  1985:  Federal  Coal  Management  Program,  Draft 
Environmental  Impact  Statement  Supplement. 


Public  comments  could  have  been  received  up  to  May  9,  1985,  as  a  result  of  a 
30  day  extension  on  the  comment  period  for  the  DEIS  Supplement. 

The  Department  received  a  total  of  five  comments  on  the  government  coal 
drilling  program.  A  verbal  comment  was  received  from  a  state  agency  during 
the  meeting  of  Dec.  7,  1984.   Other  commenters  submitted  written  statements  in 
December  1984  and  January  1985.  A  final  draft  review  of  the  report  on  the 
coal  program  was  completed  May  22,  1985,  based  on  the  public  comments. 

The  commenters  and  the  date  of  their  response  are  listed  below. 


State  of  Wyoming,  Coal  Committee 
Rocky  Mountain  Energy 
Getty  Mining  Company 


Dec.  7,  1984 
Dec.  21,  1984 
Dec.  31,  1984 
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American  Mining  Congress  and  National  Jan.   2,  1985 

Coal  Association 
National  Wildlife  Federation  Jan.   2,  1985 

One  commenter  was  concerned  about  the  adequacy  of  inspections  on  the  site 
during  drilling  operations. 

Two  commenters  proposed  that  instead  of  a  Federal  drilling  program  the 
government  should  encourage  industry  to  provide  drilling  data.  They  proposed 
cooperative  exploration  undertaken  largely  by  private  industry  with 
participation  and  input  by  BLM  and  USGS.  They  contend  that  data  gathered 
through  private  exploration  and  laboratories  are  of  higher  quality  and  are 
released  in  a  timely  manner  as  opposed  to  data  gathered  under  Federal  programs, 

Another  commenter  mentioned  the  lack  of  accuracy  and  integrity  of  data  the 
Department  received  from  private  drilling  companies  under  contract. 

A  final  commenter  stated  that  some  disadvantages  of  government  drilling 
include  inefficiency,  poor  data  and  data  dissemination  problems.  However, 
government  drilling  would  be  appropriate  in  "wildcat"  areas.  They  stated  that 
other  exploration  methods  should  be  used  in  addition  to  drilling,  industry 
participation  in  exploration  should  be  maximized,  and  exploration  license 
applications  should  be  speeded  up. 


IV.  Analysis  of  Public  Comments 

The  Federal  drilling  program  in  the  past  has  stimulated  industry  interest  and 
is  needed  to  enhance  competition.   The  data  supplied  by  a  company  tends  to 
support  coal  leasing  tailored  to  their  own  needs.  The  government  is 
interested  in  promoting  competition  and  attempts  to  delineate  tracts  to  make 
them  of  interest  to  more  than  one  company. 

The  Department  is  proposing  cooperative  drilling  projects  under  which 
companies  would  be  invited  to  share  in  exploration  drilling.  The  Department 
intends  that  companies  will  have  sufficient  incentives  to  participate  in 
cooperative  drilling  ventures. 

In  the  past  it  has  been  true  that  data  were  not  often  useful.  The  Department 
is  attempting  better  control  of  contract  drilling  in  order  to  get  the  data 
required.   The  specifications  for  the  drilling  contracts  will  be  more 
carefully  prepared.   One  requirement  will  be  that  the  horizon  or  strata  to  be 
sampled  must  be  written  into  the  contract  agreement. 
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Additionally  the  BLM  is  taking  steps  to  improve  the  quality  of  data.  Data 
collection  and  analysis  will  be  standardized.  Review  Councils  may  be  set  up 
to  ensure  that  there  are  sufficient  data  to  determine  fair  market  value.  Data 
adequacy  standards  are  being  developed  in  each  coal  region  to  determine  data 
adequacy  for  land  use  planning,  for  tract  delineation  and  for  leasing  of 
tracts.  The  Department  is  planning  to  use  other  methods  such  as  geophysical 
and  geological  mapping  to  supplement  the  drilling  activity. 

The  Department  recognizes  that  there  has  been  a  problem  in  the  timely  release 
of  data  to  the  public.  The  Department's  policy  is  the  release  of  data  within 
a  reasonable  time  period  after  completion  of  exploration. 

The  budget  for  drilling  is  available  to  the  public  in  the  Annual  Work  Plan 
sent  out  to  each  State  Office  as  an  Instruction  Memorandum.  All  the  IM's  are 
public  documents  and  are  available  after  the  publication  of  the  Directives 
Digest  Bulletin,  which  lists  all  IM's  on  a  monthly  basis. 

Specifications  must  be  carefully  written  into  a  contract  request  to  assure 
that  good  analytical  tests  will  be  used.  In  practice  it  has  been  found  that 
there  are  not  many  qualified  commercial  labs  available. 

The  USGS  coal  analysis  lab  in  Reston  is  one  of  the  best  labs  in  the  country 
for  inorganic  elemental  analysis.  The  USGS  has  contracted  with  an  excellent 
commercial  lab  to  do  their  proximate  and  ultimate  analyses.  Because  of  the 
relatively  small  number  of  samples  anticipated  it  would  be  a  simple  matter  for 
BLM  to  share  that  contract. 

V.  Implementation 

The  Description  of  the  BLM  Coal  Drilling  Program  will  be  released  as  a  final 
report.  The  guidance  to  Field  Offices  in  carrying  out  the  program  will  be  in 
the  form  of  Instruction  Memorandums.   In  addition,  MOU's  with  other  agencies 
will  be  developed  and  updated  as  appropriate. 
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Description  of  the  Bureau  of  Land  Management 
Coal  Drilling  Program 


October  24,  1985 
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EXECUTIVE  SUMMARY 


Recommendation  IV-2  of  the  Linowes  Commission  stated  that  the  Interior 
Department  should  sponsor  more  drilling  for  use  in  tract  delineation  and 
evaluation.   The  Department  concurred  with  this  part  of  the  recommendation. 
In  addition  the  Commission  recommended  that  the  Department  encourage 
cooperative  drilling  in  which  any  firm  could  participate  by  paying  a  pro-rated 
charge,  even  after  exploratory  drilling  has  been  concluded.  The  Department 
was  concerned  about  the  potential  adverse  affects  of  forcing  private  firms  to 
share  such  data  and  wished  to  obtain  public  comments  on  this  issue  (see  page 
8). 

The  Department  recommends  a  Federal  coal  drilling  program  in  order  to  increase 
the  national  benefits  from  an  improved  coal  leasing  program.  The  benefits  may 
be  both  economic  and  social.  The  expected  benefits  should  exceed  the  costs. 

1.  Purpose  of  the  Federal  Coal  Drilling  Program 

Federal  coal  drilling  is  necessary  to  provide  adequate  data  in  order  to 
delineate  coal  tracts,  determine  fair  market  value  (FMV)  and  enhance 
competition.   Drilling  may  be  required  to  prevent  waste  of  coal  and 
maintain  existing  operations  by  helping  establish  FMV  for  bypass, 
production  maintenance,  and  emergency  lease  tracts. 

Federal  coal  drilling  will  also  be  necessary  when  there  is  insufficient 
data  for  regional  coal  resource  planning.  This  planning  identifies  areas 
of  high  and  moderate  development  potential,  estimates  a  general  coal 
inventory,  and  facilitates  consideration  of  the  coal  resource  in  Resourse 
Management  Plans  (RMPs).  In  addition,  drilling  supports  regional  coal 
and  environmental  studies. 

2.  Coordination  between  USGS  and  BLM 

MOU's  will  coordinate  the  activities  of  the  BLM  and  the  USGS  particularly 
at  the  land  use  planning  level.  Items  to  be  addressed  are: 

a.  Cooperative  drilling  ventures  between  BLM  and  USGS. 

b.  The  availability  of  the  USGS  lab  in  Reston  for  coal  sample  analysis. 

c.  Establishment  and  use  of  a  uniform  series  of  geophysical  logs  in  each 
area. 

d.  Sharing  data  for  geostatistical  studies  to  establish  coal  deposit 
models. 

e.  Additional  studies  such  as  geophysical  surveys  and  field  mapping  in 
conjunction  with  the  drilling  projects. 

f.  The  publication  of  coal  drilling  data  under  the  open  file  system  of 
USGS. 
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3.  Data  Handling  and  Storage 

The  public  release  of  data  will  be  continued  in  the  open  file  systems  of 
USGS  and  Petroleum  Information  (See  Appendix  E).  In  addition,  open  file 
systems  with  the  State  geological  surveys  should  be  initiated  where 
appropriate.  However,  Bureau  reports  published  through  the  State  Surveys 
must  be  reviewed  by  the  Bureau.  If  the  preferred  open  file  systems  cannot 
be  implemented  in  a  timely  manner  than  informal  coal  drilling  reports  can 
be  published  by  the  individual  BLM  State  Offices. 

Proprietary  data  is  to  be  protected  until  officially  released.  Hard 
copies  of  geological  and  geophysical  logs  should  be  stored  in  appropriate 
BLM  offices.   BLM  and  USGS  should  coordinate  the  use  and  input  of 
electronic  data  files  such  as  NCRDS. 

4.  Standardization  of  Data  Collection 

The  Department's  coal  drilling  program  needs  to  consider  development  of 
drilling  standards,  a  uniform  series  of  geophysical  and  geologic  logs  in 
each  area,  consistent  and  standard  sample  collection  and  analysis,  and 
uniform  procedures  for  data  collection  and  storage.  This  will  make  the 
data  universally  usable  (See  Section  V). 

5.  Industry  Coordination 

BLM  and  USGS  should  coordinate  and  develop  a  cooperative  drilling  program 
with  industry  to  support  tract  delineation  and  regional  coal  modeling 
efforts. 

6.  State  Coordination 

BLM  should  explore  the  possibility  of  developing  cooperative  plans  with 
the  State  agencies  for  the  management  of  drilling  activities  on  Federal 
lands. 

7.  Forest  Service  Coordination 

Memoranda  of  Understanding  will  be  developed  at  the  State  Office  level 
concerning  preliminary  drilling  and  data  collection  for  the  forest 
planning  units.  The  exact  nature  of  this  effort  may  be  altered  when  the 
BLM-FS  Interchange  is  completed. 

8.  Drilling  Priority 

Standard  means  should  be  developed  by  the  BLM  for  determining  which  areas 
will  have  priority  for  drilling. 
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9.   Data  Adequacy  Review  Councils 

The  Department  will  not  offer  tracts  for  lease  until  data  are  adequate  for 
a  FMV  estimate  of  normal  reliability.   Data  adequacy  standards  will  be 
followed.   (See  appendix  B).   Data  Adequacy  Review  Councils  (Review 
Council)  will  be  established  to  make  data  adequacy  determinations  of  FMV 
of  lease  tracts.  Personnel  from  any  Interior  agency  may  serve  on  the 
Review  Council.  The  members  of  the  Council  must  have  collective  knowledge 
of  the  coal  geology  of  the  region,  coal  mining  conditions,  and  the  factors 
influencing  the  determination  of  FMV. 


10.  Contract  Drilling  Specifications 

An  Instruction  Memorandum  will  discuss  control  of  contract  drilling  to 
assure  receipt  of  accurate  and  adequate  information. 

11.  Release  of  Total  Resource  Figures 

The  public  release  of  total  resource  and  recoverable  resource  figures 
prior  to  a  lease  sale  will  be  formalized  nationwide  through  an  Instruction 
Memorandum  sent  to  all  BLM  State  Offices.   (See  Appendix  F). 
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I.  Introduction 


One  of  the  recommendations  of  the  Commission  on  Fair  Market  Value  Policy  for 
Federal  Coal  Leasing  (hereafter  known  as  the  Commission)  is  for  the  expansion 
of  the  Federal  Coal  Drilling  Program  by  the  Department  of  the  Interior.  The 
intended  results  of  such  an  effort  include  improved  estimates  of  fair  market 
value  for  the  tracts,  and  increased  accuracy  of  tract  delineation  to  provide 
resource  data  which  will  stimulate  industry  interest. 

Obtaining  drilling  information  for  tract  delineation  and  for  a  regional 
understanding  of  the  extent  and  quality  of  the  coal  resource  should  aid  in 
bringing  more  new  production  to  the  market  and  foster  competition.  This 
wide-spaced  drilling  and  additional  tract-specific  drilling  would  assist  the 
tract  selection,  tract  delineation,  and  tract  appraisal  process. 

II.   Previous  Drilling  Programs 

In  the  past,  Departmental  coal  drilling  activities  were  centered  in  the  USGS 
primarily  for  land  classification  purposes  and  to  examine  coal  on  Indian 
Lands.   Since  the  late  1970 's  the  Department's  efforts  have  evolved  from 
drilling  for  classification  to  drilling  in  support  of  the  Federal  Coal  Leasing 
Program.  Table  1  (from  Commission  Report)  summarizes  the  costs  of  drilling 
since  1976.  The  large  jump  between  1979  and  1980  denotes  the  increase  in 
drilling  in  direct  support  of  coal  leasing. 

Table  1 

SUMMARY  OF  DEPARTMENT  OF  THE  INTERIOR  (1)  COAL  DRILLING 

EXPENSES  AND  ACTIVITIES 


Fiscal 
Year 

Drilling 
Dollars 

Spent 

Number  of 
Holes 

Drilled 

Total  Rotary 
and  Core 

Footage 

1976 

1,300,000 

547 

269,863 

1977 

2,750,000 

1,213 

475,916 

1973 

2,320,000 

630 

299,963 

1979 

1,560,000 

1,476 

413,125 

1980 

6,890,000 

871 

302,723 

1981 

5,900,000 

861 

539,101 

1982 

7,000,000 

850 

N/A 

1983 

523,000 

63 

57,739 

1984 

85,000 

78 

26,405 

1  Combined  USGS  and  BLM  statistics. 
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The  efforts  of  the  drilling  program  were  primarily  concentrated  in  the  Powder 
River,  Green  River-Hams  Fork  and  Uinta  Coal  Regions.   The  Commission  partially 

attributes  the  success  of  1980  and  1981  coal  sales  in  Uinta  and  Green 

River-Hams  Fork  Coal  Regions  to  the  adequacy  and  accuracy  of  the  data  provided 

by  this  program.   This  view  accurately  reflects  the  opinions  of  BLM  field 

personnel. 

During  1982  the  drilling  program  was  nearly  terminated  ■'■due  to  reduced 
budgets,  and  the  success  of  the  Department's  exploration  licensing  program,  as 
shown  in  Tables  2  and  3. 

Table  2 

SUMMARY  OF  EXPLORATION  LICENSE  ACTIVITY 

1977  -  1983 


Fiscal 

Number 

of 

Year 

Licenses  Is 

sued 

Acreage 

1977 

1 

2,223.75 

1978 

0 

0.0 

1979 

7 

26,627.34 

1980 

24 

91,959.34 

1981 

25 

184,519.26 

1982 

19 

90,509.21 

1983 

19 

79,240.13 

95 

475,079.13 

Table  3 

EXPLORATION  LICENSES  ISSUED  BY  REGION 

1977  -  1983 


Region 

Green  River-Hams  Fork 

Uinta 

San  Juan 

Powder  River 

Fort  Union 

Undesignated  or 

Unknown 


Licenses 

32 
12 

5 
25 

11 

10 
95 


Acreage 

202,672.24 
58,731.26 
22,579.34 
69,847.73 
33,338.55 

87,910.01 
475,079.13 


During  tract  delineation  in  the  San  Juan  Coal  Region,  coal  data  availability 
became  a  principal  issue  because  very  little  drilling  data  of  any  kind  were 
available  for  tract  delineation  in  several  areas  of  industry  interest.  The 
coal  deposits  in  the  area  were  suspected  to  vary  greatly  within  short 
distances  so  that  rather  high  levels  of  drilling  information  were  required 


-*-  In  Wyoming  drilling  continued  using  the  Bureau's  drilling  equipment. 
Forty  (40)  holes  were  completed  in  FY  1983. 
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for  accurate  delineation.   The  Regional  Coal  Team  authorized  tract  delineation 
on  available  data  and  encouraged  campanies  to  obtain  exploration  licenses  in 
some  of  the  delineated  areas.  No  tracts  have  yet  been  offered  in  this 
region.   Similar  coal  drilling  needs  have  been  identified  in  other  coal 
regions  with  currently  delineated  tracts. 

During  tract  delineation  for  Round  I  general  coal  lease  sales,  the  data 
adequacy  criteria  were  based  on  demonstrated  reserves  as  specified  in  USGS 
Bulletin  1450-B.  For  the  Round  II  sales  there  were  no  formal  requirements  for 
data  adequacy  but  the  tracts  were  delineated  on  available  information  based 
upon  professional  geologic  judgment. 

III.  Purpose  and  Description  of  New  Drilling  Program 

The  purposes  of  a  Department  drilling  program  are  the  evaluation  of:   lease 
tracts,  bypass-maintenance  tracts,  and  regional  coal  resources. 

A  Department  sponsored  coal  drilling  program  should  be  comprised  of  three 
types  of  drilling  in  addition  to  supplemental  evaluation  methods.   Each 
category  will  generate  a  different  level  of  information  intended  for  a 
specific  use.   Each  level  of  information  will,  however,  pertain  to  and  support 
directly  the  long  and  short  term  coal  leasing  policy  of  the  Department. 

A.  Types  of  Exploration  Programs 

1.  Regional  Coal  Resource 

a.  Resource  Management  Planning 

Drilling  supports  RMPs,  provides  a  regional  understanding  of  the 
extent  and  quality  of  the  coal  resource,  is  used  for  coal 
modeling,  addresses  the  State's  concerns  about  decentralization  of 
coal  development  impacts,  and  acts  as  a  catalyst  to  stimulate 
industry  nominations  (See  Appendix  A).   By  definition,  this 
category  has  no  immediate  economic  (FMV)  implication  and  so  need 
not  be  reviewed  by  the  Coal  Data  Adequacy  Review  Council. 
Hereafter  called  the  Council  (See  Section  V). 

b.  Supplemental  Resource  Evaluation  Methods 

Supplemental  studies  such  as  geophysical  and  field  mapping,  and 
remote  sensing  projects  shall  be  developed  during  planning  of  the 
drilling  program.   These  may  be  joint  undertakings  between  BLM  and 
USGS. 

2.  Tract  Delineation 

a.  Area  Specific:  Some  drilling  will  be  necessary  in  areas  known  to 
have  significant  coal  development  potential  and  which  are  likely 
to  be  considered  for  leasing  in  the  near  future  but  are  judged  by 
the  Council  to  currently  have  inadequate  data  to  estimate  FMV. 
These  high  potential  areas  are  drilled  first  but  they  may  not 
necessarily  result  in  delineated  tracts. 
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b.   Tract  Specific:   Some  drilling  will  be  necessary  on  tracts 

currently  delineated  which  the  Council  judges  to  have  inadequate 
data  to  estimate  FMV.   (See  Appendix  B.) 

3.   Bypass-Maintenance 

When  bypass  or  maintenance  tracts  are  identified  (43  CFR  3425.1-4)  the 
available  data  is  judged  by  the  Council  for  adequacy.  If  the  data  is 
adequate  for  fair  market  value  determinations  the  tracts  will  be 
offered  for  lease.  If  data  are  determined  by  the  Council  to  be 
inadequate  the  party  most  desirous  of  the  tract  sale  should  provide 
the  data.  In  the  case  of  a  bypass  tract,  this  is  likely  to  be  the 
government;  in  the  case  of  a  maintenance  tract,  this  is  likely  to  be 
the  adjacent  lessee  or  owner.  However,  Federal  drilling  might  allow 
delineation  of  a  tract  or  tracts  so  situated  that  they  would  be  of 
interest  to  more  than  one  company  and  thus  increase  competitiveness. 

The  adequacy  determination  cannot  be  made  before  the  identification  of 
a  bypass  or  the  proposal  of  a  maintenance  tract.  Nevertheless,  there 
may  be  up  to  two  years  lead  time  to  obtain  further  data.   In  addition, 
under  the  phased  sales  approach,  the  tracts  can  be  held  until  data  is 
available.   The  process  is  outlined  in  the  steps  below. 

a.  Recognition  of  bypass-maintenance  area 

b.  Data  adequacy  judged  by  Council 

c.  Tracts  offered  for  lease  if  data  adequate 

d.  If  data  inadequate,  the  operator  is  given  the 
opportunity  to  do  more  drilling 

e.  If  operator  declines  to  do  more  drilling,  BLM  evaluates 
potential  consequences  of  a  bypass 

f.  BLM  decides  to  do  government  drilling 

g.  Data  judged  for  adequacy  by  the  Council 
h.  Tracts  offered  for  lease 

B.   Implementation 

1.  Normally  the  actual  drilling  is  contracted  to  private  firms.   The  BLM 
State  Office  in  control  of  the  contract  has  immediate  supervision  of 
the  contract  activities. 

2.  BLM  State  Offices  having  in-house  drilling  capabilities  and/or 
technical  expertise  should  develop  proposals,  based  on  guidelines  to 
be  prepared  by  BLM  Washington  Office,  for  implementation  as  soon  as 
funding  is  approved. 

3.  A  study  of  the  merits  of  cooperative  drilling  by  State  agencies  under 
cooperative  agreements  compared  to  contract  drilling  projects  run 
directly  by  BLM  should  be  made.   Field  office  recommendation 
summarizing  the  preferred  alternative  or  alternatives  will  be 
forwarded  to  Washington  Office  (WO). 


II  -  103 


Following  WO  discussion  and  concurrence,  the  BLM  State  Office  will 
write  the  agreements  and  contracts.  The  BLM  State  Office  will 
implement  the  agreements  and  contracts  following  WO  review  for 
consistency. 

4.  BLM  State  Offices  not  having  in-house  drilling  capabilities  or 
technical  expertise  or  those  offices  proposing  programs  which  exceed 
in-house  capabilities  should  investigate  the  feasibility  of 
cooperative  ventures  with  or  general  assistance  from  USGS  and  the 
state  geological  surveys. 

5.  The  BLM  State  Offices  will  study  supplemental  methods  for  data 
acquisition  and  the  recommendations  will  be  sent  to  WO  for  review. 


C.  Forest  Service  Coordination 

There  should  be  cooperation  between  the  BLM  and  the  Forest  Service  to 
provide  adequate  minerals  inventory  data  for  the  forest  planning  units. 
Supplemental  agreements  to  the  Interagency  Agreement  for  Mineral  Leasing 
will  be  developed  at  the  State  level  covering  the  initial  exploration 
stages  of  this  effort,  including  government  sponsored  exploration  drilling. 

D.  Industry  Coordination 

1.  Encouragement  of  Private  Drilling 

a.  Wide  spaced  government  drilling  stimulates  industry  interest.  The 
Government  will  suggest  to  the  potential  licensees  where  the  best 
areas  will  be  for  further  exploration. 

b.  The  Government  will  not  lease  tracts  unless  there  are  sufficient 
data  available. 

c.  Any  requests  for  exploration  licenses  will  be  processed  promptly 
by  all  concerned  offices. 

2.  Sharing  of  Data 

It  was  proposed  by  the  LInowes  Commission  (February  1984)  to  change 
the  regulations  to  require  sharing  of  data.  A  Federal  Register  notice 
has  been  published  requesting  public  comments  on  the  merits  and 
problems  of  requiring  companies  to  sell  drilling  data  to  non-license 
participants  after  drilling  is  complete  (Appendix  C).   Public  comments 
were  nearly  universally  opposed  to  this  proposal.  This  proposal  will 
not  be  implemented  chiefly  because  of  the  potential  for  stifling 
exploration  activity. 

3.  Cooperative  Drilling 

Government-industry  cooperative  drilling  should  be  developed  and 
actively  encouraged  by  the  Department.  Any  drilling  work  plans  by  the 
BLM  or  other  agencies  will  be  announced  in  a  Federal  Register  notice 
inviting  companies  to  share  in  a  drilling  project. 


II  -  104 


E.  Cost  Estimate 

The  expendatures  for  the  Bureau's  drilling  efforts  in  FY  1985  are  listed 
in  Appendix  D. 

F.  Priority  of  Drilling 

The  funds  for  drilling  will  be  limited.  A  schedule  of  tracts  listed  in 
order  of  priority  will  be  developed  in  the  State  offices.  The  priority 
will  be  dependent  on  time  constraints.  The  major  tract  categories  would 
include: 


a.  Bypass 

b.  Regional  lease  sales 

c.  Land  exchange 

d.  Tract  delineation 


e.  Land  use  planning 

f.  Emergency  lease  sale 

g.  Maintenance 

h.  Lease  by  application 


The  tract  priority  depends  on  the  circumstances  in  each  region.   This  priority 
can  vary  depending  on  whether  activity  planning  is  culminating  prior  to  a 
lease  sale  or  whether  a  sale  has  been  completed  and  land  use  planning  is 
beginning  for  the  next  round  of  lease  sales.  Individual  tract  circumstances 
and  competitive  nature  may  also  affect  government  drilling  priority. 

IV.  Specifications  for  Contract  Drilling 

The  WO  will  review  all  drilling  contracts.  The  Division  of  Minerals  in  each 
State  Office  will  recommend  in  writing  to  the  WO  the  type  of  contract"  that 
will  be  let,  i.e.,  Request  for  Proposal  (R.F.P.)  or  Invitation  for  Bids 
(I.F.B. ). 

A  geologist  should  write  or  approve  the  contract.  The  language  should  be  as 
precise  and  as  unambigious  as  possible.  The  contract  should  specify 
completion  of  holes  to  a  planned  depth  or  stratigraphic  horizon.  Payment 
should  be  on  the  basis  of  logged  footage.  A  clause  should  be  included  stating 
that  the  Government  will  not  be  responsible  for  differing  geologic  conditions. 

To  assure  a  successful  drilling  project  the  following  points  need  to  be 
adopted. 

1.  Drilling  will  be  conducted  under  the  general  direction  of  the  DOI 
representative. 

2.  The  DOI  representative  will  inspect  contract  drilling  operations  on 
site  frequently  enough  to  be  able  to  confirm  the  drilling  activity. 

3.  The  contractor  representative  must  have  full  authority  to  act  in 
directing  operations  while  work  is  underway. 

4.  Specify  prompt  start  up  of  the  project  after  contract  is  awarded. 
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5.  Specify  estimated  depth  or  horizon  to  be  encounted. 

6.  Specify  minimum  acceptable  equipment  and  supplies  on  site. 

7.  Specify  what  information  is  needed,  for  example: 

a.  Logged  depth 

b.  Cuttings  log 

c.  Frequency  of  sample  coxlection 

d.  Cored  interval  to  be  specified  by  the  geologist  at  the  site 

e.  Source  of  water 

f.  Access  to  the  site 

g.  Hole  plugging  and  reclamation  of  drilling  site 

The  contracts  with  State  geological  surveys  should  be  on  an  annual  grant 
basis.  Contracts  with  the  USGS  should  be  for  specific  periods. 

V.  Data  Adequacy 

The  data  adequacy  standards  for  each  coal  region  will  determine  the  minimum 
amount  of  data  that  should  be  collected  (See  Appendix  B.). 

The  Coal  Data  Adequacy  Review  Council  is  the  body  that  will  determine  whether 
lease  tracts  have  adequate  data  for  fair  market  value  determinations. 

The  three  stages  where  data  adequacy  is  considered  are  land  use  planning, 
activity  planning  and  lease  sale  procedures.  For  land  use  planning  the 
determination  of  data  adequacy  is  the  responsibility  of  the  Deputy  State 
Director  for  Minerals  and  his  staff.  For  activity  planning  and  lease  sale 
procedures  the  determination  of  data  adequacy  for  coal  is  the  responsibility 
of  the  Review  Council.  Their  findings  are  reported  to  the  Regional  Coal  Team 
(RCT).  A  separate  report  on  other  types  of  data  comes  from  the  Science 
Advisors. 

Activity  planning  begins  with  the  preparation  of  the  preliminary  market 
analysis  and  the  call  for  expressions  of  leasing  interest.  In  the  early 
stages  of  activity  planning  the  State  Director  formally  designates  the  Review 
Council  and  the  Tract  Delineation  Team  (TDT).  The  TDT  prepares  a  preliminary 
tract  delineation  report.  After  tracts  are  delineated  the  Review  Council 
judges  data  adequacy  and  reports  to  the  RCT.  If  more  data  are  needed  then 
that  fact  is  advertised  so  that  additional  information  can  be  obtained  by 
interested  parties  or  by  a  government  drilling  project.  When  more  data  are 
available  the  Review  Council  makes  a  new  determination  of  data  adequacy. 
These  determinations  may  be  made  up  to  the  point  where  the  RCT  makes  the  final 
lease  tract  sale  recommendations,  approximately  three  months  before  the  lease 
sale  takes  place. 
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VI.  Data  Handling 

The  Department  should  standardize  the  data-gathering  and  data-usage  procedures 
in  support  of  the  Federal  coal-leasing  program.  The  principal  coordination 
effort  should  be  between  BLM  state  offices  to  achieve  standardization  of  data 
for  regional  coal  leasing. 

The  reasons  for  standardizing  data  are:  1)  provide  for  ease  in  comparing  data 
collected  over  a  period  of  time,  2)  provide  for  ease  in  comparing  data  between 
states  and  coal  basins;  3)  provide  for  ease  in  preparing  new  contract  work 
statements  and  diligence  or  compliance  provisions. 

The  categories  that  should  be  considered  are: 

Drilling  procedures 

Geological  and  geophysical  logging 

Sample  collection  and  analyses 

Data  storage,  retrieval,  dissemination,  and  manipulation 

Public  release 

Collection  -  Procedures  for  standardizing  collection  of  hydrologic, 
lithologic  and  geophysical  data  will  be  developed  by  WO  with  other' 
Department  agencies  and  with  concurrence  from  the  field.  Analyses  will  be 
standardized  with  allowance  made  for  additional  non-standard  work  as 
needed. 

Storage  -  Proprietary  and  non-proprietary  data  shall  be  handled  and 
stored  according  to  Bureau  regulations,  and  the  guidelines  presented  in 
Appendix  E. 

Dissemination  -Data  gathered  by  a  Federal  drilling  program  shall  be 
open-filed  for  public  availability  within  a  specified  time  frame  after 
the  completion  of  exploration. 

Date  gathered  from  exploration  licenses  shall  be  made  public  or  shall 
remain  confidential  according  to  Departmental  regulations,  Federal  Laws, 
and  the  guidelines  in  Appendix  E. 

Information  on  the  coal  resources  collected  by  companies,  based  on  a 
government  approved  exploration  plan,  has  been  held  confidential  by 
the  government  until  after  the  affected  tract  is  leased.   Recently  the 
Rocky  Mountain  Regional  Solicitor  approved  release  of  total  resource 
and  recoverable  resource  figures  for  the  purposes  of  tract  delineation 
(memorandum  of  February  15,  1984,  Appendix  F).   Other  than  voluntary 
disclosure  by  the  licensee,  the  Department  has  not  previously  made 
these  data  available.   BLM  intends  to  adopt  this  solicitor  opinion 
nationwide.  All  specific  data  will  continue  to  be  held  proprietary. 

Data  collected  by  other  agencies  -  Mineral  resource  data  collected  by 
other  agencies  should  be  made  available  to  the  Department.  One  or  more 
MOU's  may  be  necessary  with  other  agencies  such  as  the  US  Forest  Service. 
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VII.  Management  Plan  for  Agency  Coordination 

A.  Agency  Roles 

Departments,  bureaus,  and  agencies  which  influence  the  assessment, 
management  and  development  of  Federal  coal  with  respect  to  a  coal  drilling 

program  are: 

Department  of  Interior:   BLM,  USGS,  BOM,  OSM,  BIA 

Department  of  Agriculture:   Forest  Service 

Department  of  Defense 

States:  Geological  surveys 
Mining  agencies 

Environmental  agencies 

The  Interior  agencies  that  do  actual  coal  drilling  for  leasing  purposes 
are  BLM,  USGS  and  BOM. 

The  BLM  evaluates  coal  resources  and  administers  leasing  aspects  of 
coal  exploration  and  mining.  Losing  functions  include  activity 
planning,  final  sales  procedures,  environmental  studies  and  regulation 
of  mining  operations.  The  BLM  coal  drilling  program  deals  with  tract 
delineation  and  fair  market  value  determinations  of  lease  sales  for 
the  Federal  Coal  Management  Program.   BLM  has  authority  for  management 
of  all  minerals  on  Indian  lands  including  drilling. 

The  USGS  undertakes  regional  coal  studies  through  wide-spaced  drilling 
for  the  Basin  Analysis  Program  and  the  coal  quality  research 
programs.  All  data  generated  by  these  National  programs  are  entered 
into  NCRDS,  which  is  a  data  bank  for  coal  resource  information. 

The  Bureau  of  Mines  coal  drilling  program  determines  coal  reserves  on 
Indian  lands  and  in  National  Parks  as  part  of  the  Mineral  Land 
Assessment  Program. 

State  agencies  in  the  past  have  assisted  the  Conservation  Division  of  USGS 
in  managing  drilling  activities.  They  have  used  their  own  drilling  crews, 
geologists  and  coal  chemists  as  well  as  private  contractors  and  commercial 
labs  to  obtain  information  for  the  Federal  tracts. 

Coordination  should  be  made  with  other  offices  and  agencies  to  give  them 
the  opportunity  to  utilize  drill  holes  for  other  purposes  such  as 
hydrologic  studies. 

B.  Management  Action  Plan 

The  management  of  a  departmental  drilling  program  will  require  specific 
linkages,  documentation,  and  requirements  for  diligence  and  performance  to 
achieve  coordination  and  cooperation. 
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1.  Coordination  between  USGS  and  BLM 

MOU's  will  be  required  to  coordinate  the  activities  of  the  USGS  and 
BLM.  Included  will  be  the  proposals  for  sample  analyses,  data  storage 
and  handling,  and  for  proprietary  data  handling. 

BLM  needs  site  specific  drilling  to  delineate  tracts  for  lease  sales. 
USGS  identifies  geological  hazards,  ground  water  problems,  and 
completes  large  scale  (1:100,000)  geological  maps  of  coal  basins. 
Coordination  between  USGS  and  BLM  would  occur  through  the  resource 
management  planning  process.  The  regional  coal  assessment  efforts  of 
USGS  provides  direct  input  into  the  RMP. 

BLM  needs  proximate  analyses  and  other  analytical  data  for  coal 
quality  to  delineate  tracts.  USGS  needs  detailed  chemistry  on  coal 
samples.  In  addition  to  contracted  private  labs,  the  feasibility  of 

using  the  USGS  coal  analysis  lab  in  Reston  should  be  considered  in 
order  to  facilitate  the  handling  of  the  coal  samples  through  one 

office.  This  could  be  done  by  a  cooperative  agreement.  Arrangements 
may  be  made  to  supply  USGS  with  splits  from  cores  so  that  they  can 
make  additional  elemental  analyses. 

There  should  be  a  uniform  suite  of  geophysical  logs  agreed  upon 
between  USGS  and  BLM  for  interpretation  of  coal  resources  in  a 
particular  area.  However,  flexibility  is  necessary  because  in  some 
areas,  other  logs  may  be  useful  in  addition  to  the  standard  suite.  In 
addition  logs  should  be  compatable  with  industry. 

In  areas  where  BLM  has  a  lot  of  information,  there  should  be 
cooperation  on  geostatistical  studies  to  develop  and  test  coal  deposit 
models.  These  studies  by  USGS  would  be  valuable  to  BLM  in  designing 
drilling  programs. 

The  BLM  should  attempt  to  utilize  Coal  Branch  geologists  on  a 
temporary  basis  whenever  manpower  shortages  exist  within  BLM.  This 

effort  should  include  but  not  be  limited  to  site  inspection,  sampling, 
field  reconnaissance  and  geologic  studies. 

The  BLM  and  USGS  field  offices  will  coordinate  drilling  programs  with 
industry  exploration  licensees  or  nearby  property  lessees  and  owners 
in  order  to  avoid  duplication  of  drilling  efforts.   The  BLM  should  be 
responsible  for  this  level  of  coordination  because  the  BLM  field 
offices  have  principal  contact  with  surrounding  land  owners, 
exploration  licensees,  and  industry  in  general. 

Proprietary  data  will  be  handled  according  to  the  provisions  of  BLM 
Manual  Release  1-1377  (04/13/84).   Safeguards  for  protecting 
proprietary  data  will  be  implemented  by  NCRDS  (See  Appendix  E). 

The  Department  drilling  rigs  (BOM,  USGS  and  BLM)  should  be  made 
available  for  emergency  drilling  where  data  are  needed  quickly  such  as 
for  FMV  determination  or  for  a  LUP  decision. 
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2.  State  Cooperation 

When  feasible,  cooperative  agreements  should  be  encouraged  with  the 
states.  Agreements  have  been  used  in  the  past  and  the  Department  will 
need  State  cooperation  in  the  future. 

3.  Data  Adequacy  Review  Council 

The  members  of  Data  Adequacy  Review  Councils  are  selected  by  each 
Regional  Coal  Team.  Any  geologist,  mining  engineer  or  mineral 
economist  within  any  Interior  agency  could  serve  on  the  Review 
Councils.  These  agencies  should  be  advised  that  this  function  will 
become  part  of  their  responsibilities  in  the  future  as  needed.  The 
members  of  the  Data  Adequacy  Review  Councils  will  have  collective 
knowledge  of  the  coal  geology  of  the  region,  coal  mining  conditions, 
and  the  factors  influencing  determination  of  FMV. 


Note:  The  appendices  referred  to  in  the  text  of  this  paper  are  too 
voluminous  for  inclusion.  Copies  are  available  upon  request. 
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21.   PROPOSED  REGULATION  CHANGES  CONCERNING  COLLECTION  AND  SHARING  OF  COAL 
DRILLING  DATA 


I.  Origin  of  Proposals 

One  of  the  concerns  of  the  Linowes  Commission  (February  1984)  as  a  result  of 
the  cut  backs  in  funds  for  Federal  drilling  was  "the  importance  of  freely 
available  coal  resource  data  to  interest  as  many  potential  bidders  as  possible 
in  Federal  lease  tracts." 

The  Commission  believed  that  while  the  DOI  exploration  rules  go  far  to 
encourage  data  acquisition  and  sharing  by  firms  at  the  lowest  possible  unit 
cost,  still  more  data  sharing  should  be  encouraged.   This  could  be 
accomplished  through  adoption  of  a  regulation  change  to  require  exploration 
licensees  to  permit  any  firm  to  purchase  a  share  in  such  a  license  at  an 
appropriate  pro  rata  cost  even  after  exploration  drilling  has  been  concluded. 
The  Commission  believed  that  this  change  would  bring  the  coal  management 
regulation  into  conformance  with  OCS  oil  and  gas  exploration  regulations. 

The  Commission  recommendation  IV-2  states  "it  should  encourage  cooperative 
drilling  in  which  any  additional  firm  could  participate  by  paying  a  prorated 
charge . " 

One  of  the  problems  addressed  by  OTA  was  the  improvement  of  the  data  that 
support  planning  and  leasing  decisions  (May  1984).  In  Option  5  of  their 
report,  the  OTA  stated  that  one  possible  source  of  data  on  hydrology  and  soil 
profiles  is  from  industry  drilling  to  collect  coal  resource  information.  A 
company  must  secure  a  drilling  permit  from  BLM  in  order  to  perform  the 
exploratory  drilling  necessary  to  evaluate  an  area's  coal  development 
potential.  OTA  suggested  that  these  permits  should  be  conditioned  to  require 
the  simultaneous  collection  of  hydrological  and  soil  profile  data,  or  BLM 
could  perform  additional  data  collection  at  those  sites  at  minimal  cost  to  the 
government. 


II.   Secretary's  Response 

The  Department  in  the  March  19,  1984,  response  to  the  Linowes  Commission 
expressed  reservations  about  the  value  of  the  proposal  to  require  data  sharing 
after  exploration.  The  Department  concurred  on  encouraging  private  sector 
drilling.   However,  the  Department  was  concerned  about  the  potential  effect  of 
forcing  private  firms  to  share  exploratory  drilling  results,  even  with 
compensation.  This  could  decrease  the  willingness  of  firms  to  undertake 
exploratory  drilling.  The  Department  was  anxious  to  obtain  public  comments  on 
this  issue. 
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In  addition,  in  the  Department's  response  of  July  9,  1984,  the  Secretary 
agreed  with  the  OTA  recommendation  on  the  need  to  improve  the  data  base.  The 
option  would  consider  whether  to  require  hydrologic  and  soil  information  in 
return  for  permitting  exploratory  drilling.  The  Department  was  concerned  that 
the  extra  expense  associated  with  additional  requirements  on  exploratory 
drilling  could  reduce  the  amount  of  exploratory  drilling  undertaken. 
Accordingly,  the  Department  was  interested  in  comments  on  the  likely  effect  of 
the  proposed  requirement. 

The  analyses  of  the  proposals  were  prepared  at  the  BLM  Washington  Office  by 
Ronald  Smith,  geologist,  Daniel  Wedderburn,  economist  and  Donald  Bieniewicz, 

economist. 

III.   Public  Comment  Summary 

The  public  was  given  an  opportunity  to  review  and  comment  on  the  Department's 
response  to  the  Linowes  Commission  and  the  OTA  recommendations.  A  summary  of 
the  actions  during  the  public  review  follows: 

June  1984  Mailing:  Initial  staff  drafts  of  Linowes  Commission  and 

OTA  issues. 

July  23-24,  1984:   Public  Review;  Denver,  Co.  Meetings  with  interest 

groups. 

Oct.  31,  1984:      Federal  Register  Notice  seeking  public  comments. 

Dec.  6-7,  1984:     Public  Review;  Denver,  Co. 

Federal  Coal  Program  Review  Information  Package. 

Jan.  8,  1985:       Public  Review:  Washington,  D.C.  meeting  with 

environmental  groups . 

Feb.  8,  1985:       Federal  Coal  Management  Program,  Draft 

Environmental  Impact  Statement  Supplement. 

As  a  result  of  the  six  requests  for  public  comment,  a  total  of  eleven 
organizations  responded  in  writing.  The  commenters  and  the  date  of  the 
written  response  are  as  follows: 

WESTERN  REGIONAL  COUNCIL  Aug.   9,  1984 

CONSOLIDATION  COAL  CO.  Nov.  26,  1984 

SALT  RIVER  PROJECT  Nov.  29,  1984 

NORTH  DAKOTA  LIGNITE  COUNCIL  Nov.  30,  1984 

NATIONAL  WILDLIFE  FEDERATION  Nov.  30,  1984 
MINING  AND  RECLAMATION  COUNCIL 

OF  AMERICA  Nov.  30,  1984 

ROCKY  MOUNTAIN  ENERGY  Nov.  30,  1984 
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AMERICAN  MINING  CONGRESS  AND 

NATIONAL  COAL  ASSOCIATION  Nov.  30,  1984 

ANACONDA  MINERALS  CO.  Nov.  30,  1984 

UTAH  INTERNATIONAL  INC.  Dec.  26,  1984 

GETTY  MINING  COMPANY  Dec.  31,  1984 

The  public  had  an  opportunity  to  comment  on  the  proposals  as  part  of  the  DEIS 
Supplement.  There  was  a  30  day  extension  period  on  the  supplement  which 
extended  the  time  through  May  9,  1985.  However,  there  were  no  responses  after 
December  1984. 

The  Linowes  recommendation  received  ten  comments,  five  from  industry,  four 
from  trade  associations  and  one  from  an  environmental  group.  The  OTA 
recommendation  received  nine  comments,  six  from  industry,  two  from  trade 
associations  and  one  from  an  environmental  group. 

The  commenters  were  nearly  unanimous  in  their  criticism  of  the  two  proposals. 
The  main  concern  was  the  increased  costs  and  risks  involved.  They  believed 
the  current  regulations  and  procedures  were  entirely  adequate. 


IV.  Analysis  of  Public  Comments 

Linowes  Recommendation 

Under  current  coal  leasing  procedures,  the  government  receives  the  drilling 
data  and  calculates  the  coal  resources  on  the  tract.  This  is  made  available 
to  the  public  prior  to  a  lease  sale,  so  that  all  bidders  know  the  estimated 
recoverable  resource  available.  Partners  have  an  opportunity  to  participate 
in  an  exploration  license  up  to  30  days  after  the  publication  of  the  "Notice 
of  Invitation". 

Under  the  proposed  rule  change,  the  companies  must  sell  data  to  anyone  at 
anytime.  The  Department  is  concerned  with  the  possibility  that  expansion  of 
existing  regulations  to  include  the  proposal  would  be  counterproductive. 
Requiring  the  selling  of  data  to  non-participants  may  reduce  industry 
incentives  to  conduct  exploration.  Resulting  lack  of  information  on  tracts 
would  depress  bids  on  lease  sales  causing  revenue  loss  to  the  government.  The 
knowledge  base  of  the  resource  will  be  reduced  and  uncertainty  would  hamper 
the  coal  management  process.  Companies  would  be  reluctant  to  take  the 
financial  risks  to  delineate  data  deficient  coal  resources  and  they  would  lose 
competitive  advantage. 
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The  Department  concedes  that  there  would  be  a  problem  with  confidentiality  of 
the  data  under  the  proposed  rule.  It  would  be  very  difficult  in  practice  to 
enforce  the  confidentiality  provision,  and  without  data  confidentiality,  legal 
challenges  may  be  made.  Participation  agreement  liabilities  would  continue 
indefinitely,  all  of  which  increase  the  company's  costs  under  a  Federal 
exploration  license.  This  situation  may  decrease  participation  in  the 
exploration  license  process.  Potentially  some  areas  may  not  be  leased  as  a 
result. 

The  Commission  drew  an  analogy  between  coal  exploration  and  OCS  COST  well 
drilling.  A  better  analogy  with  coal  would  be  the  OCS  seismic  line  projects 
in  known  oil  and  gas  areas.  The  data  resulting  from  these  seismic  projects 
are  not  shared  except  voluntarily. 

The  Department  agrees  that  the  problem  of  calculating  the  penalty  fee  is  a 
very  difficult  one.  Each  company  would  assign  a  different  value  ot  the  data. 
The  cost  of  obtaining  the  data  is  not  relevant  in  this  case,  but  rather  what 
value  the  data  holds  for  the  company. 

If  the  Department  were  to  carry  the  analogous  situation  over  to  coal  from  the 
OCS  COST  wells  when  a  "discovery"  is  made,  the  penalty  fee  may  be  300%  as  well 
as  original  cost  plus  an  inflation  factor. 

OTA  Recommendation 

Under  current  regulations  43  CFR  3410.4  the  licensee  is  required  in  certain 
instances  to  collect  available  ground  and  surface  water  data  during 
exploration.  This  information  can  be  collected  by  the  drillers. 

The  Department  needs  some  hydrologic  data  for  LUP,  tract  delineation  and  for 
EIS  preparation.   This  data  is  normally  obtained  as  part  of  the  drilling 
operation.  Extensive  hydrologic  studies  are  necessary  for  the  permitting 
process.   Detailed  soil  data  is  only  needed  during  reclamation. 

The  Department  recognizes  that  because  of  limited  exploration  funds,  the 
collection  of  extensive  hydrologic  data  should  be  postponed  until  the 
permitting  stage  prior  to  the  beginning  of  mining.  The  company  that  has 
received  the  right  to  mine  the  tract  under  a  lease  would  be  in  a  position  to 
undertake  such  studies. 

The  Department  agrees  that  the  proposal  to  require  additional  hydrologic  data 
before  permitting  defeats  the  purpose  of  exploration.  The  licensee  must  first 
generate  information  about  the  coal  resource.   In  some  cases  the  results  are 
negative  and  no  further  expenditures  can  be  justified.  Other  areas  can  be 
chosen  for  drilling  and  exploration  can  continue  based  on  the  money 
available.  The  collection  of  extensive  hydrologic  and  soil  information  can  be 
undertaken  at  a  later  date  when  tracts  are  leased. 

V.   Implementation 

Neither  of  the  proposals  will  be  recommended  for  implementation  by  the 
Department. 
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22.   FEDERAL  COAL  PROPERTY  APPRAISAL 

I.     Origin  of  Proposal 

The  Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing 
proposed  (2-84)  in  Recommendation  VIII-3  that  the  Department  develop 
and  validate  a  uniform  appraisal  method.   In  addition,  it  proposed  that 
the  Department  improve  appraisals  by  the  following:  Recommendation 
VT-1  proposed  that  appraisal  model  design,  input  data  and  analysis  be 
improved.  Recommendation  VT-2  proposed  that  the  speculative  small 
business  tax  adjustment  be  eliminated.  Recommendation  VT-3  proposed 
that  comparable  sales  adjustment  include  production  rate,  stripping 
ratio  and  coal  quality  and  other  factors  which  can  be  identified  as 
appropriate  by  a  comprehensive  review.  Recommendation  VI-4  proposed 
that  where  a  Federal  tract  is  mainly  of  use  to  the  neighboring  mine  or 
reserve  owner,  Department  estimates  of  tract  value  be  based  on  the 
value  of  the  tract  to  that  owner  rather  than  on  its  smaller  value  to 
the  Federal  Government  or  other  competitors. 

II*    Secretary's  Response 

The  Department  of  the  Interior  agreed  to  these  recommendations  in  the 
Review  of  Federal  Coal  Leasing  (3-84) .  Following  this  the  BLM 
developed  and  validated  an  improved  uniform  appraisal  method.  The  BLM 
incorporated  the  recommendations  or  the  results  of  the  recommendations 
in  the  method. 

III.   Public  Comment  Summary 

A  coal  program  package  including  a  preliminary  description  of  the 
appraisal  method  in  the  format  of  A  Guide  to  Federal  Coal  Property 
Appraisal  was  distributed  to  selected  interest  groups  in  November  1984. 
Opportunity  to  comment  on  the  package  occurred  at  a  public  meeting  in 
Denver,  Colorado  during  December  1984.  This  was  followed  by  a  request 
for  public  comment  on  a  draft  proposed  method  in  March  1985  when  it  was 
provided  in  a  Federal  Register  Notice.  Three  public  comments  were 
received  on  the  draft  proposed  method  from  the  Western  Energy  Company, 
the  Society  of  Real  Estate  Appraisers,  and  the  National  Coal 
Association. 

One  commenter  stated  that  appraisal  of  a  Federal  tract  next  to  an 
existing  mine  required  accurate  information  on  that  mine's  costs  and 
produced  coal  prices.   The  commenter  suggested  that  negotiated  sales  of 
such  tracts  might  be  one  way  to  provide  more  accurate  cost  and  price 
information.   In  response,  the  Department  agrees  that  accurate 
neighboring  mine  information  is  important  and  notes  that  it  is 
examining  the  use  of  negotiated  sales  and  other  measures  to  improve 
neighboring  mine  data. 

Another  commenter  stated  that  the  proposed  method  conformed  by  and 
large  to  generally  accepted  appraisal  standards.   The  commenter 
proposed  that  the  cooperation  between  professional  real  estate 
appraisers  and  the  Department's  appraisal  staffs  be  continued  for 
implementation  and  other  Department  appraisal  activities.   The 
Department  is  interested  to  learn  that  its  appraisal  method  conforms  to 
generally  accepted  appraisal  standards  and  also  welcomes  assistance  in 
its  appraisal  activities. 
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The  last  comment  noted  that  the  proposed  method  was  deficient  in 
dealing  with  the  many  uncertainties  surrounding  the  appraisal  of  coal 
leases.  The  Department  agrees  and  the  method  was  revised  to  raise  the 
profile  of  coal  marketing  uncertainties  in  appraisals.  Also,  the 
Department  is  taking  action  to  reduce  the  potential  for  arbitrary 
appraisals,  based  on  arbitrary  selection  of  data  and  methodologies. 
This  is  accomplished  by  increasing  review  of  appraisals  for 
reasonableness  and  thoroughness. 

IV.  Implementation 

Implementation  of  the  improved  uniform  appraisal  method  would  in  part 
be  in  the  form  of  new  guidance  documents,  including  manuals  and 
handbooks.   Implementation  also  involves  establishment  and  staffing  of 
regional  evaluation  teams,  along  with  training  and  oversight  by  a 
central  coordinating  group. 

V.  Options  for  Decision 

The  Federal  coal  property  appraisal  method  carries  out  the  Secretary's 
decision  of  March  1984,  to  develop  and  implement  improved  appraisal 
guidance . 

The  options  are: 

*  1.  Concur  with  the  BLM's  development  and  Implementation  of  its  uniform 
appraisal  method. 

2.  Do  not  concur. 
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23.   MARKET  ANALYSES 

I.   Origin  of  Proposal 

This  paper  discusses  the  primary  issues  relating  to  establishing  the  level  of 
Federal  coal  leasing  and  specifically  the  procedures  for  conducting  the  market 
analyses.   The  purpose  of  the  procedures  is  to  respond  to  the  needs 
identified  in  recommendations  made  by  the  Commission  on  Fair  Market  Value 
Policy  for  Federal  Coal  Leasing  (Commission) .  The  Commission  made  five 
recommendations  to  address  the  level  of  leasing,  specifically  designed  to 
ensure  predictability  in  coal  leasing  while  retaining  the  flexibility 
necessary  to  meet  unexpected  changes  in  the  coal  market.  The  five  commission 
recommendations  that  addressed  the  level  of  coal  leasing  are  contained  in 
chapter  three  of  the  Commission's  report.  The  recommendations  are: 

Recommendation  III-l:  The  Government  should  establish  and  announce  in  a 
timely  fashion  a  coal  leasing  schedule  to  promote  predictability  and  stability 
of  Federal  leasing  action.   In  doing  so,  the  Government  should  have 
flexibility  to  change  the  timing  of  leases  sales  and  the  quantity  of  coal 
offered  based  on  its  assessment  of  emerging  market  conditions. 

Recommendation  III-3:  The  Government  should  not  seek  to  raise  the  price 
above  the  competitive  market  level  by  limiting  the  amount  of  coal  that  Federal 
leasing  policies  make  available  to  the  market.   But  neither  should  it  lease 
so  much  as  to  flood  a  depressed  market. 

Recommendation  III-4:  The  Government  should  seek  to  provide  adequate 
diversity  in  quantity  and  quality  of  Federal  coal  lease  holdings  offered  for 
sale,  to  encourage  active  competition  among  mining  companies  because  of  the 
benefit  to  consumers  such  competition  may  produce. 

Recommendation  III-5  The  quantity  of  coal  leased  should  be  determined  so  the 
Government  will  receive  a  fair  return  consistent  with  the  achievement  of  other 
public  policy  objectives,  such  as  promoting  efficient  land  use  and 
environmental  planning  and  conserving  appropriate  amounts  of  coal  for  the 
future. 

Recommendation  III-6:   Because  appraisal  of  the  adequacy  of  coal  leasing  is 
critically  dependent  upon  the  extent  to  which  pending  preference  right  lease 
applications  are  granted  and  the  Interior  Department  has  proceeded  very  slowly 
in  this  area,  review  of  these  applications  should  be  rapidly  completed, 
preferably  within  the  next  two  years.   Stress  should  be  on  those  areas  in 
which  a  lease  sale  is  scheduled  in  the  next  year  or  so.   In  deciding  on  the 
appropriate  level  of  future  coal  leasing,  the  amount  that  might  be  provided 
through  preference  right  leasing  should  be  taken  into  account. 
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II.   Secretary's  Response 

In  response  to  the  Commission's  recommendations  on  the  Federal  coal  program, 
the  Department  published  a  report,  Review  of  Federal  Coal  Leasing,  on  March  13, 
1984.   The  report  laid  out  the  Department's  plans  for  improving  the  Federal 
coal  program  based  on  the  Commission's  recommendations.   The  recommendations 
constitute  objectives  which  the  Department  is  considering  as  part  of  its  coal 
leasing  program.  The  Department  supports  these  objectives  and  is 
incorporating  them  into  a  refined  leasing  procedure  which  will  help  meet 
national  goals . 

The  principal  analyst  for  this  issue  is  Paul  McNutt,  Economist,  Bureau  of  Land 
Management . 

Response  to  Recommendation  III-l:  The  Department  will  use  an  established  long 
range  planning  schedule  to  reduce  uncertainty  and  to  plan  program  and  budget 
needs.  Nonetheless,  it  realizes  that  unforeseen  events  may  necessitate  change 
In  this  schedule  and  that  flexibility  must  be  maintained.  Accordingly,  the 
Department's  proposal  is  to  continue  to  maintain  a  long  range  (5  year) 
schedule  for  planning  purposes,  but  to  also  ensure  that  the  need  for  a 
particular  sale  is  reviewed  at  multiple  decision  points  during  the  process. 
As  part  of  this  effort,  the  Bureau  of  Land  Management  (BLM)  will  regularly 
report  projected  coal  market  conditions  to  the  Federal-State  Coal  Advisory 
Board. 

Further,  in  developing  the  leasing  level  range  during  activity  planning, 
consideration  will  be  given  to  the  items  identified  by  the  Commission's 
report.  These  items  include: 

1)  Projections  which  provide  indications  of  the  need  for  coal  to  meet 
various  programmatic  objectives.  These  projections  Include: 
forecasts  of  regional  coal  production  from  the  BLM  and  private 
forecasting  services,  national  coal  production  forecasts  for  the 
Department  of  Energy  (DOE),  utility  estimates  of  future  electric 
power  consumption  and  plans  for  new  power  plants,  and  ongoing 
Interior  Department  and  DOE  monitoring  of  mine  development  plans  in 
states  containing  Federal  coal,  including  likely  future  capacity 
without  further  federal  coal  leasing. 

2)  Determinations  of  needs  by  the  Antitrust  Division  of  the  Justice 
Department,  and  the  Departments  of  the  Interior  and  Energy,  to 
ensure  enough  diversity  of  reserve  ownership  to  preserve 
competition  among  mining  companies. 

3)  Limitations  to  leasing  imposed  by  compliance  with  requirements  such 
as  environmental  analysis,  land  use  planning,  tract  delineation, 
and  receipt  of  surface  owner  consent. 
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The  Secretary,  in  reviewing  the  coal  leasing  levels,  will  apply  the 
appropriate  national  perspective  to  the  individual  regional  leasing  levels  to 
assure  that  the  aggregate  coal  being  considered  for  offer  is  consistent  with 
the  national  interest. 

These  considerations  will  not  only  be  analyzed  in  greater  detail  during  coal 
activity  planning  but  will  also  be  examined  at  the  time  of  sale  scheduling. 
The  BLM  will  evaluate  the  proposed  sale  offering  fully  to  determine  how  the 
most  recent  economic  or  other  considerations  affect  the  proposed  sale.  This 
evaluation  will  consider  relevant  market  conditions  including: 

1)  Current  price  trends  of  coal  in  the  region. 

2)  New  coal-fired  power  plants  proposed  for  or  under  construction 
and  their  scheduled  completion  dates. 

3)  Current  surveys  of  industry  interest  in  the  tracts. 

4)  Variations  in  transportation  costs  and  capacities. 

5)  The  availability  of  coal  underlying  Indian  trust  lands 
which  the  Indian  owners  have  decided  to  develop. 

6)  Any  other  factors  affecting  regional  demands  such  as 
synfuel  or  slurry  pipeline  capability. 

Under  this  proposal,  the  BLM  will  make  this  evaluation  part  of  the  Record  of 
Decision  which  provides  the  rationale  for  the  tracts  selected  for  sale  and  the 
sale  date(s)  chosen  by  the  Secretary.  It  will  constitute  the  first  detailed 
tract  specific  market  analysis  of  potential  tract  offerings  within  the  broad 
leasing  levels  projected  prior  to  preparations  of  the  EIS. 

Further,  to  assure  the  Secretary's  decisioL  remains  appropriate,  the  factors 
outlined  above  would  be  evaluated  immediately  prior  to  the  publication  of  the 
sale  notice  for  any  phased  sales,  following  the  initial  sale.  If  this 
evaluation  demonstrates  that  the  offering  is  no  longer  appropriate,  the 
Department  will  consult  the  RCT.  Thus,  under  these  proposed  procedures, 
detailed  planning  will  occur  closer  to  the  time  of  sale  assuring  the 
Department  retains  needed  flexibility. 

Response  to  Recommendation  III-3:  The  Department  will  direct  the  RCTs  to 
include  the  following  among  its  considerations  in  developing  the  ranges  which 
constitute  leasing  levels: 

1)  Coal  Production  capacity  projection 

2)  Coal  reserve  inventory 
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3)  Competition  for  new  coal  supply  contracts 

4)  Industry  expressions  of  interest 

5)  The  need  to  maintain  existing  operations 

6)  Past  lease  sales 

Each  of  the  above  focuses  on  different  objectives  that  need  to  be  considered 
in  establishing  leasing  levels.  By  considering  all  objectives  of  the  coal 
program  the  Department  believes  it  can  establish  leasing  levels  that  promote 
rational  leasing  decisions  which  will  conform  to  the  objectives  suggested  by 
the  Commission.  No  one  of  these  by  itself  is  an  adequate  indicator  of  what 
Federal  leasing  levels  should  be,  given  the  disparate  objectives  of  the 
program. 

Response  to  Recommendation  III-4:  To  promote  diversity,  the  Department  will 
offer  tracts  in  many  production  regions.  These  coal  regions  vary  in  the  types 
and  quality  of  coal  they  contain. 

Expressions  of  leasing  interest  from  industry  which,  in  part,  respond  to  the 
diversity  of  demands  from  coal  consumers  in  many  different  markets,  help 
ensure  offered  tracts  are  diverse  will  be  used  as  an  input  in  various  leasing 
decisions.  The  Department  will  choose  tracts  so  that  the  tracts  will  be  of 
interest  to  different  companies.  This  selection  helps  promote  competition  for 
contracts  to  deliver  coal  to  consumers. 

Response  to  Recommendation  III-5:  The  RCTs,  in  making  their  recommendations, 
and  the  secretary,  in  establishing  the  coal  leasing  levels,  will  consider 
multiple  use  objectives  as  part  of  the  leasing  level  process.  Accordingly, 
the  Department's  regulations  (43  CFR  3420.2(B))  states:  "The  Secretary  shall 
establish  leasing  levels  by  region  for  the  purposes  of  approximating  the 
amount  of  coal  _o  be  offered  through  proposed  lease  sales  schedules  after 
consideration  of  potential  policy  conflicts..."  The  suitability  of  a  tract  for 
coal  production  is  again  considered  at  the  time  of  tract  selection. 

Response  to  Recommendation  III-6:  The  Department  will  consider  the  amount  of 
coal  that  may  be  leased  and  potentially  mined  through  preference  right  lease 
applications  when  establishing  leasing  levels  and  future  regional  coal 
planning  schedules .  Estimates  are  based  on  the  probability  that  a  certain 
amount  of  coal  from  preference  right  lease  applications  will  be  leased  and 
mined.   Factors  also  to  be  accounted  for  in  this  context  include  the 
consideration  of  the  proximity  to  existing  mines  or  leases;  fees,  Indian,  and 
State  coal  ownership;  transportation;  and  the  reasonable  expectation  the  coal 
is  minable  under  existing  laws  and  regulations. 
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III.   Public  Comment  Summary 

The  draft  procedures  have  received  extensive  public  review.   In  the  July  23 
and  24,  1984,  public  meeting  on  the  Federal  Coal  Program  the  subject  of  coal 
market  analyses  was  initially  discussed.   The  draft  market  analyses  were  part 
of  the  package  of  draft  coal  program  procedures  made  public  November  1984. 
The  procedures  were  subsequently  discussed  at  the  December  6th  and  7th,  1984 
and  January  8,  1983  public  meetings  on  the  Federal  Coal  Program. 

Public  comments  on  the  draft  market  analyses  procedures  received  at  and 
following  the  public  meeting  have  been  reviewed.  Appropriate  revisions  were 
incorporated  into  the  draft  procedures.  In  response  of  the  comments  key 
modifications  and  clarifications  were  made,  including: 

1)  The  RCT  members  have  total  discretion  in  the  use  of  any  or  all 
of  the  provided  information. 

2)  The  RCT  members  may  request  modifications  to  the  inputs  to  the 
analyses,  including  alternative  runs  of  the  National  Coal 
Model  and  appropriate  competition  and  strategic  supply  factors. 

3)  Further  clarification  Is  made  that  in  all  cases  the  market 
analysis  is  only  one  input  Into  the  RCT's  deliberation. 

4)  The  term  algorithm  has  been  removed  from  the  regional  market 
analysis  paper. 

5)  In  the  Regional  Market  Analysis,  the  strategic  supply  factor 
has  been  dropped  from  the  equation  in  the  contracting  rate 
methodology. 

Comments  were  also  received  on  inclusion  of  the  threshold  considerations  into 
the  market  analyses.  The  option  of  including  thresholds  into  the  market 
analyses  was  considered  but  rejected  as  being  inappropriate  as  a  market 
analysis  calculation.  Threshold  considerations,  e.g.  cummulative 
socio-economic  and  environmental  impacts,  are,  however,  included  as  inputs 
into  the  RCT's  decision  on  recommendations  for  initiating  activity  planning, 
the  leasing  level  and  the  lease  sale  schedule.  As  inputs  into  these 
recommendations,  threshold  considerations  are  just  as  important,  if  not  more 
important,  than  the  result  of  the  market  analyses. 

As  an  appendix  to  the  draft  coal  programmatic  EIS  the  draft  market  analyses 
procedures  were  Included  for  public  review.  Few  specific  comments  were 
received  on  the  market  analyses. 
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One  commentor  objected  to  the  use  of  two  of  the  methodologies,  expressions  of 
interest  and  strategic  supply,  in  the  Regional  Market  Analysis.  The 
commentor' s  concern  was  that  these  methods  amounted  to  the  establishment  of  an 
industry-directed  program. 

The  Department  included  the  methodologies  in  the  Regional  Market  Analysis  to 
address  various  objectives  of  the  coal  program.  One  objective  is  to 
facilitate  the  timely  and  orderly  development  of  coal  reserves  to  meet  the 
nations  energy  needs.  The  expressions  of  interest  and  strategic  supply 
methodologies,  along  with  the  production  needs  methodologies,  provide  leasing 
options  to  meet  alternative  interpretations  of  the  market's  needs  and  demands 
for  Federal  coal  leases. 

Each  methodology  attempts  to  define  a  single  objective  of  the  coal  program. 
The  leasing  level  decision,  however,  is  based  on  a  broad  range  of  objective 
and  constraints. 

The  same  commentor  also  expressed  concern  with  the  use  of  proprietary  data  in 
several  of  the  Regional  Market  Analysis  methodologies,  most  specifically  the 
past  sales  methodology. 

The  past  sales  methodology,  to  date,  has  not  utilized  any  proprietary  data. 
This  is  the  case  with  all  the  methodologies  utilized  in  the  Regional  Market 
Analysis.  However,  where  proprietary  data  will  add  to  the  decisionmakers 
insight  on  the  issue  the  data  will  be  utilized  by  aggregating  it  to  avoid 
disclosure. 

IV.  Implementation 

The  proposed  market  analyses  procedures  will  be  initially  implemented  through 
a  Bureau  instruction  memorandum.  Final  procedures  will  be  included  in  the 
competitive  coal  leasing  handbook(H-3420  -  1). 

These  procedures  are  intended  to  be  flexible  and  dynamic  to  conform  with  the 
individual  needs  of  each  region.  The  procedures  are  also  likely  to  change  as 
further  knowledge  is  gained  through  the  use  of  these  analytical  tools.  As 
such,  there  should  continue  to  be  close  coordination  between  the  RCT,  BLM 
State  Office  staff  and  the  Office  of  Policy  Analysis  and  Coordination  (501) . 

V.  Options  for  Decision 

The  Commission's  recommendations  and  the  Secretary's  responses  to  those 
recommendations  form  the  basis  for  the  BLM's  three  tiered  coal  market 
analyses.  Under  this  proposal  detailed  planning  will  occur  closer  to  the  time 
of  sale  assuring  the  Department  retains  needed  flexibility.  Long  range 
planning  will  focus  on  providing  the  public  with  the  best  available 
information  about  the  direction  of  the  program. 
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Long  Range  Market  Analysis 

Long  Range  Market  Analysis  would  be  one  Input  into  the  Federal-State  Coal 
Advisory  Board's  review  of  the  Long  Range  Planning  Schedule  and  the  RCT's 
recommendation  to  initiate  activity  planning.  The  Long  Range  Market  Analysis 
will  mainly  consist  of  coal  production  forecasts  and  coal  productive  capacity 
estimated  for  the  regions.  The  purpose  of  this  market  analysis  is  to  assess 
the  need  to  initiate  activity  planning,  not  to  establish  any  particular  level 
of  leasing. 

Regional  Market  Analysis 

The  Regional  Market  Analysis  analyzes  various  levels  of  leasing  needed  to  meet 
certain  objectives.  The  objectives  include  fostering  a  stable  market  for 
insitu  coal,  promoting  competition  within  the  coal  industry  for  utility 
contracts,  and  providing  the  opportunity  for  industry  to  acquire  Federal  coal 
leases  as  a  means  of  meeting  the  Nation's  energy  needs.  Levels  of  leasing  are 
calculated  that  would  satisfy  various  leasing  objectives.  From  this  analysis 
and  other  imputs,  the  RCTs  recommend  to  the  Secretary  a  leasing  level  that  is 
the  basis  for  the  proposed  action  in  the  regional  EIS. 

Current  Market  and  Tract  Marketability  Analysis 

The  Current  Market  and  Tract  Marketability  Analysis  provides  information  about 
the  current  coal  market  and  the  demand  for  the  available  Federal  coal  tracts 
that  may  be  offered  for  lease.  This  information  will  be  used  by  the  RCT  and 
the  Secretary  in  evaluating  if  and  when  a  lease  sale  (or  sales)  should  be  held 
and  which  tracts,  if  any,  would  have  the  best  opportunity  of  drawing  an 
acceptable  high  bid.  As  with  the  use  of  the  other  market  demand  analyses,  the 
Current  Market  and  Tract  Marketability  Analysis  serves  as  only  one  input  into 
the  decision  on  an  appropriate  lease  sale  schedule. 

The  Current  Market  and  Tract  Marketability  Analysis  focuses  on  the  current 
regional  supply  and  demand  for  coal,  recent  mine  and  reserve  acquisition 
activity  within  the  region,  and  recent  and  expected  changes  within  the  region 
market.  There  key  inputs  are  used  to  make  an  interpretation  of  the  current 
condition  of  the  coal  market  and  the  current  marketability  of  the  individual 
Federal  coal  tracts. 

For  leases  sale  to  be  held  more  than  120  days  after  the  lease  sale  schedule  is 
established,  the  Current  Market  and  Tract  Marketability  Analysis  will  be 
reviewed  and  results  provided  to  the  Secretary,  to  assure  that  the  inputs  and 
the  Secretary's  decision  remains  timely.  If  the  results  show  some  revision 
might  be  need  in  the  expected  sale,  the  Secretary  would  consult  with  the 
appropriate  affected  parties. 
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Decision  Options 

The  proposal  is  to  adopt  a  three  tiered  coal  market  analyses  system  to  aid  the 
RCT  in  formulating  its  recommendations  and  the  Secretary  in  the  decisions  on 
initiating  activity  planning,  setting  the  leasing  level  and  establishing  the 
lease  sale  schedule.  Each  analysis,  Long  Range  Market  Analysis,  Regional 
Market  Analysis  and  Current  Market  and  Tract  Marketability  Analysis,  is  to  be 
used  as  one  input  into  the  RCTs  and  Secretary's  deliberation.  At  each 
decision  point  in  activity  planning  that  utilizes  the  market  analysis,  the 
provided  market  informations  is  more  specific  and  detailed  the  closer  to  the 
time  of  the  lease  sale.  This  successively  more  specific  market  information 
corresponse  with  the  successively  more  constraining  decisions  required  of  the 
RCT  and  Secretary. 

An  option  to  this  proposal  is  to  utilize  the  past  procedures  of  a  single 
market  analysis.  The  procedures  called  for  a  Regional  Market  Analysis  to  be 
provided  to  the  RCT  and  Secretary  as  part  of  the  setting  of  the  regional 
leasing  level.  No  formal  market  analyses  were  conducted  to  support  the 
decisions  on  initiating  activity  planning  or  the  establishing  of  the  lease 
sale  schedule . 

The  Regional  Market  Analysis  is  conducted  during  activity  planning, 
consequently  it  would  not  serve  as  an  input  to  the  decision  on  initiating 
activity  planning.  The  most  useful  market  information  as  an  input  in 
establishing  the  lease  sale  schedule  is  current,  tract  specific  information 
similar  to  that  proposed  for  the  Current  Market  and  Tract  Marketability 
Analysis.  The  Regional  Market  Analysis  is  a  non-tract  specific  analysis 
conducted  several  years  before  the  lease  sale  schedule  decision.  The  Regional 
Market  Analysis  would  be  of  only  marginal  assistance  to  the  decision  maker  in 
establishing  the  lease  sale  schedule. 

A  third  option  is  to  dispose  of  all  formal  market  analyses  as  a  formal  input 
in  the  activity  planning  process.  This  option  would  deny  the  decisionmaking 
of  any  documented  market  information  as  an  input  into  the  RCT's 
recommendations  and  Secretary's  decisions.  The  recommendation  by  the 
Commission  was  to  retain  flexibility  necessary  to  meet  unexpected  changes  in 
the  coal  market;  this  requires  providing  salient  market  information  to  the 
decisionmakers . 
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I.  Origin  of  Proposal 

This  paper  responds  to  a  recommendation  of  the  Commission  on  Fair  Market  Value 
Policy  for  Federal  Coal  Leasing  (Commission)  and  implements  the  Secretary's 
March  19,  1984,  response  to  that  recommendation.   The  Commission's 
Recommendation  VI-5  stated,  "Regulations  should  require  lessees  to  report  the 
details  of  lease  assignments." 

The  Commission  made  this  recommendation  after  hearing  testimony  from  officials 
in  the  Department  of  the  Interior,  who  said  that  coal  appraisers  were  severely 
handicapped  in  their  presale  estimates  of  the  value  of  prospective  Federal 
coal  lease  tracts  by  the  lack  of  data  from  sales  comparable  to  those  being 
considered  for  Federal  lease  offerings.   These  scanty  data  led  to  unreliable 
and  potentially  inaccurate  presale  estimates  of  tract  value. 

Those  testifying  mentioned  the  existence  of  a  regulation,  43  CFR  3453.2-2(f) 
which  required  those  entities  seeking  a  coal  lease  transfer  to  submit 
information  about  the  consideration  paid  for  the  prospective  transfer.   These 
individuals  further  stated  that  the  regulation  did  not  specify  the  types  of 
data  to  be  submitted.   As  a  result,  the  data  submitted  were  inconsistent  and 
often  of  little  use  to  appraisers  seeking  data  about  comparable  sales. 

Because  of  this  testimony,  the  Commission  recommended  that  the  regulation  at 
43  CFR  3453.2-2(f)  be  expanded  to  describe  the  types  of  data  to  be  included  in 
the  phrase  "consideration  or  value  paid  or  promised"  for  the  proposed 
transfer.   This  additional  detail  might  assist  coal  appraisers  in  the 
evaluation  of  the  present  worth  of  prospective  Federal  coal  lease  tracts. 

II.  Secretary's  Response 

In  his  March  19,  1984,  response,  Review  of  Federal  Coal  Leasing,  Secretary 
Clark  accepted  Recommendation  VI-5  and  directed  the  Bureau  of  Land  Management 
(BLM)  to  publish  specific  guidance  implementing  the  recommendation.   He 
directed  the  BLM  not  to  approve  any  coal  lease  transfers  until  the  parties 
involved  in  the  transfer  had  filed  all  appropriate  information. 

The  principal  author  of  this  paper  is  Carole  Smith,  Mineral  Leasing 
Specialist,  Branch  of  Coal  Leasing,  Bureau  of  Land  Management. 

III.  Public  Comment  Summary 

The  public  was  given  numerous  opportunities  to  review  and  comment  on  all 
aspects  of  the  Department's  response  to  the  Linowes  Commission  report.   The 
following  lists  the  opportunities  available  for  comment  on  the  instant 
proposal: 

June  15,  1984:   Proposal  published  in  Federal  Register  for  review  and 

comment 
July  23-24,  1984,  Meeting:  Denver,  Colorado 
November  19,  1984,  Mailing:  Program  Items 
December  6-7,  1984,  Meetings:  Denver,  Colorado 


January  8,  1985,  Meeting:  Washington,  D.C. 
February  8,  1985:  Draft  EIS  Supplement  Published 
The  following  groups  commented  on  the  proposal: 
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MALAPAI  RESOURCES  COMPANY 
NATIONAL  COAL  ASSOCIATION  (with 

AMC) 
NATIONAL  WILDLIFE  FEDERATION 
NERCO  MINING  COMPANY 
PEABODY  HOLDING  COMPANY 
ROCKY  MOUNTAIN  ENERGY  COMPANY 
WESTERN  ENERGY  COMPANY 
WESTERN  RESOURCES  COUNCIL 


AMERICAN  MINING  CONGRESS 
AMOCO  MINERALS  COMPANY 

ANACONDA  MINERALS  COMPANY 
CHEVRON  RESOURCES  COMPANY 
COASTAL  STATES  ENERGY  COMPANY 
CONSOLIDATION  COAL  COMPANY 
EXXON  COMPANY,  U.S.A. 
EXXON  COAL  RESOURCES  COMPANY 
GETTY  MINING  COMPANY 

Analysis  of  Comments 

General  comments  fell  into  five  categories:  (1)  concerns  about  the  type  of 
guidance;  (2)  the  degree  of  applicability  of  lease  transfer  data  to 
determining  the  value  of  coal  lease  tracts  being  offered  for  competitive  sale; 
(3)  general  concerns  about  the  reporting  requirements;  (4)  concerns  about  who 
should  submit  the  financial  information  and  when  it  should  be  submitted;  and 
(5)  concerns  about  the  protection  given  proprietary  data. 

The  following  describes  these  concerns  in  more  detail. 

1.  Type  of  Guidance. 

Six  commenters  believed  that  the  proposed  policy  was  a  proposed  rulemaking, 
probably  because  of  the  language  of  Recommendation  VI-5.   The  guidance 
proposed  in  both  draft  notices  was  not  intended  to  be  a  rulemaking  but  to 
expand  upon  an  existing  rulemaking,  the  regulation  at  43  CFR  3453.2-2(f), 
which  already  requires  submission  of  financial  data  about  lease  transfers. 
The  guidance  was  intended  to  be  implemented  through  an  instruction  memorandum 
rather  than  through  rulemaking  because  the  details  of  coal  lease  transfers 
vary  considerably,  so  that  not  all  data,  especially  an  exhaustive  listing  of 
data,  would  be  available,  or  even  applicable,  to  all  lease  transfers. 

2.  Applicability  of  Transfer  Data. 

There  were  four  commenters  on  this  topic.   The  commenters  pointed  out  that  the 
differences  between  lease  transfers  and  competitive  sales  might  make  the 
financial  data  obtained  from  lease  transfer  transactions  of  limited  or  even  no 
use  in  determining  competitive  coal  lease  tract  values. 

The  December  1984  draft  guidance  reflected  this  point.   Transfers  are  not 
equivalent,  as  such,  to  coal  lease  sales.   Nevertheless,  transfer  data  may  be 
the  only  available  data  about  lease  sales  and  so  must  be  used  in  tract 
evaluations,  if  comparable  sale  data  are  to  be  used  at  all. 

3.   Reporting  Requirements. 

Ten  commenters  stated  concerns  on  this  topic.   Four  believed  that  the 
information  required  exceeded  the  Department's  authority.   Two  stated  that  the 
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reporting  requirements  should  not  require  lengthy  evaluations  by  the 
negotiating  parties  and  that  no  information  should  have  to  be  developed.   One 
commenter  requested  that  the  level  of  detail  and  the  degree  of  accuracy  of  the 
information  should  be  more  fully  described. 

The  December  1984  draft  notice  responded  to  these  points.   If  data  have  to  be 
created,  they  represent  after-the-fact  products  which  might  not  consider 
factors  which  entered  into  the  value  considerations  or  which  might  be  forced 
to  consider  factors  which  had  not  entered  into  the  value  considerations.   In 
other  words,  these  data  might  not  be  realistic  and  might  give  rise  to 
inaccurate  assumptions  for  use  in  presale  estimates. 

Two  commenters  believed  that  the  Department  was  legally  entitled  to  financial 
information  only  if  an  overriding  royalty  was  being  created  by  the  transfer. 
The  Mineral  Leasing  Act  of  1920,  as  amended  and  supplemented,  stated  that  no 
mineral  lease  could  be  assigned  or  sublet  without  the  consent  of  the  Secretary 
of  the  Interior.  Prior  to  July  1979  the  Secretary  approved  or  withheld 
approval  on  coal  lease  transfers  based  on  qualifications  of  the  prospective 
transferee  to  hold  the  lease,  acreage  limitations,  and  the  like.  The  July 
1979  coal  management  regulations  inserted  the  finanacial  data  requirements  for 
lease  transfers  as  a  way  of  acquiring  data  about  Federal  coal  lease 
transactions.  The  research  done  in  connection  with  the  July  1979  regulations 
found  nothing  illegal  about  the  financial  data  requirements.  Because 
financial  data  acquired  from  lease  transfer  transactions  might  be  useful  in 
fair  market  value  analyses,  the  Secretary,  at  the  recommendation  of  the 
Commission,  decided  to  retain  the  requirement. 

4.  Who  Should  Submit  the  Information. 

Three  commenters  on  the  June  15,  1984,  notice  objected  to  the  prospective 
transferee's  having  to  submit  the  financial  information,  and  two  believed  that 
the  information  should  be  submitted  after  the  transfer  was  completed.  The 
commenters  pointed  out  that  some  of  the  information  is  known  only  to  the 
transferor  prior  to  transfer.  The  December  1984  draft  notice  recognized  this 
point  and  modified  the  guidance  to  require  the  information  from  whichever 
source  had  it.  The  draft  continued  to  require  the  information  prior  to 
approval  of  the  lease  transfer  because  such  a  requirement  was  the  only  way  to 
assure  the  receipt  of  the  information. 

5.  Protection  of  Proprietary  Data. 

Sixteen  of  the  17  commenters  on  the  June  15,  1984,  draft  notice  expressed 
concerns  about  the  last  paragraph  of  the  proposed  guidance.  This  paragraph 
stated  that  any  information  considered  proprietary  by  the  submitter  should  be 
labelled  as  such  and  that  information  determined  to  be  proprietary  by  the 
authorized  officer  will  be  protected  from  disclosure  under  the  Freedom  of 
Information  Act  (FOIA).   The  commenters  believed  that  the  submitter,  not  the 
authorized  officer,  should  judge  the  propriety  of  releasing  the  information 
and  that  the  submitter  ought  to  be  allowed  to  seek  a  court-ordered  protective 
order  to  prevent  release  of  the  information. 
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The  December  1984  guidance  clarified  the  treatment  of  proprietary  data  by 
citing  the  relevant  regulations  on  such  data  at  43  CFR  Part  2.   There  was  no 
intention  to  circumvent  the  regulations  protecting  proprietary  or  confidential 
data  -  to  do  so  would  be  a  violation  of  statute  and  regulation  -  and  the 
modified  guidance  sought  to  make  this  point.   No  commenters  on  the  December 
1984  draft  guidance  expressed  concerns  that  confidential  or  proprietary  data 
might  be  indiscriminately  released. 

IV.   Implementation 

The  guidance  on  financial  data  requirements  for  coal  lease  assigments  would  be 
implemented  through  an  instruction  memorandum  to  all  BLM  field  offices  which 
process  applications  for  the  transfer  of  Federal  coal  leases.   This  guidance 
would  later  be  included  in  a  manual  for  use  by  those  offices. 

The  guidance  on  financial  data  requirements  for  coal  lease  assigments  would  be 
implemented  through  an  instruction  memorandum  to  all  BLM  field  offices  which 
process  applications  for  the  transfer  of  Federal  coal  leases.   This  guidance 
would  later  be  included  in  a  manual  for  use  by  those  offices. 

The  instruction  memorandum  proposed  is  as  follows: 

Subject:   Coal  Lease  Transfer  Data  Requirements 

The  coal  management  regulations  at  43  CFR  3453.2-2(f)  require  that  all  coal 
lease  transfer  documents  contain  a  description  of  the  consideration  or  value 
paid  or  promised  for  the  transfer.   The  regulation  does  not  specify  what  the 
description  entails.   Because  the  financial  details  of  coal  lease  transfer 
transactions  may  be  useful  in  both  presale  and  postsale  evaluations  of 
competitive  Federal  coal  lease  tracts,  this  memorandum  provides  general 
guidance  on  the  types  of  financial  and  related  data  to  be  sought. 

The  information  below  falls  into  four  categories.   Only  category  C, 
Description  of  the  Transaction,  directly  involves  financial  data.   The  other 
categories  will  affect  the  acquisition  cost  to  some  degree  and  a  e  thus 
legitimately  included  as  part  of  the  description  of  the  consideration  paid. 
Of  course,  not  all  items  will  apply  in  all  cases,  therefore,  discretion  should 
be  used  in  requiring  data  of  transferors  or  transferees. 

Several  general  points  should  be  made  about  this  information.   First,  any  data 
which  can  be  obtained  from  sources  other  than  the  transferor  or  transferee 
should  be  obtained  from  those  sources.   Acres  in  the  lease  and  total  acres 
held  by  the  prospective  lessee  should  be  available  from  the  automated  coal 
leasing  data  system.   Mining  information  (category  D)  and  resource  data 
(category  B)  may  be  available  from  resource  recovery  and  protection  plans  or 
mining  permit  applications,  if  production  on  the  lease  is  occuring  or  will 
occur  soon. 
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Second,  no  data  should  be  created  or  developed  in  reporting  the  transfer 
details.   Nevertheless,  the  reporting  entity  should  report  the  data  requested 
in  as  much  detail  as  possible  with  as  many  qualifying  statements  as  necessary 
to  describe  the  degree  of  confidence  in  the  data  and  the  estimated  accuracy  of 
the  data. 

Third,  these  requirements  cover  all  lease  transfer  actions  described  under 
43  CFR  Subpart  3453,  including  partial  transfers  and  subleases.   For  partial 
assignments,  data  concerning  only  the  portion  of  the  Federal  leasehold 
affected  should  be  reported,  if  that  is  possible.  Otherwise,  information  on 
the  entire  leasehold  should  be  submitted. 

Fourth,  the  information  may  be  obtained  from  either  the  transferor  or  the 
transferee,  whichever  organization  has  it.   The  transferor  may  be  in  a  better 
position  then  the  transferee  to  provide  information  on,  for  instance,  coal 
quantity  and  quality  and  on  mining  costs  and  methods. 

Finally,  the  lists  below  may  be  used  as  a  checklist,  with  the  information 
requested  filled  in  next  to  the  item  or  on  a  separate  sheet,  if  the 
descriptions  or  qualifications  are  lengthy.   Not  all  items  will  apply  to  all 
transactions,  and  discretion  should  be  used  in  determining  the  applicability 
of  data  requested  to  individual  coal  lease  transfer  transactions. 

INFORMATION  REQUIRED  FOR  COAL  LEASE  TRANSFERS 

A.   General  Information 

1.  Lease  serial  number 

2.  Legal  description  -  township,  range,  section,  subdivision 

3.  Acres  in  lease 

4.  Estimated  number  of  coal  acres 

5.  Name,  address,  and  phone  number  of  (circle  one):   transferee/partial 
transferee /sub lessee 

6.  Total  current  acreage  of  transferee's  Federal  coal  leases. 

B.   Coal  Quantity  and  Quality  (describe  level  of  confidence) 

1.  Avg.  BTU/lb 

2.  Percent  sulfur  by  seam 

3.  Percent  ash  by  seam 

4.  Percent  moisture  by  seam 

5.  Percent  fixed  carbon  by  seam 

6.  Percent  volatile  matter  by  seam 

7.  Recoverable  reserves  (millions  of  tons)  1/ 

8.  Minable  reserves  1/ 

9.  Coal  reserve  base 

10.   Weighted  average  coal  thickness  (by  seam) 
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11.  Average  overburden  (ft)  by  seam 

12.  Weighted  average  interburden  (ft)  by  seam 

Description  of  Transaction 

1.  Total  consideration  paid. 

(a)  Were  non-Federal  reserves  involved  in  the  transfer? 

(1)   If  so,  consideration  paid  for  Federal  reserves  only,  if 
known.   Otherwise,  consideration  paid  for  transfer. 

(b)  Were  only  Federal  reserves  involved  in  the  transfer? 
(1)   Consideration  paid  for  the  Federal  reserves. 

2.  Adjustments 

(a)  Have  environmental  studies  been  conducted  on  the  leasehold? 

(1)  If  yes,  cost  of  studies 

Were  these  studies  conducted  in  house  or  contracted  out? 

(2)  If  no,  was  the  cost  of  environmental  studies  factored  into 
the  consideration  paid? 

Was  it  a  major  consideration? 

(b)  Has  drilling  been  completed  on  leasehold? 

(1)  If  so,  drilling  costs 

(2)  If  not,  to  what  extent  did  drilling  costs  affect  the 
consideration  paid? 

(c)  Status  of  permits  applied  for  and  obtained 

(1)  If  process  complete,  total  cost  of  obtaining  permits 

(2)  If  permits  are  needed,  how  were  permitting  costs  figured 
into  the  transaction  price? 

(d)  Overriding  royalties,  stated  as  percent  of  gross  sales 
value  (describe  payment  method) 

(e)  Surface  owner  fees  (describe  payment  method) 

(f)  Production  payments  (describe  payment  methods) 

(g)  Any  other  type  of  payment,  such  as  net  profit  share  (describe 
payment  methods) 

4.   Factors  affecting  negotiations. 

(a)  Was  this  an  arms  length  negotiation  or  were  the  parties 
involved  organizationally  or  familially  related? 

(b)  Did  the  diligence  term  in  the  lease  affect  the  transaction 
price?   If  so,  did  the  diligence  requirement  increase  or 
reduce  the  transaction  price? 

(c)  Is  the  lessee  subject  to  section  3  of  the  FCLAA?   If  so,  did 
this  restriction  affect  the  transaction  price? 

1/   Calculated  according  to  the  definitions  at  43  CFR  3480.0-5 
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D.  Mining  Information  (if  availabLe) 

1.  Production  data.   Specify  whether  production  is  from  surface  or 
underground  mining- 

1.  Part  of  an  existing  mining  operation, 

2.  Part  of  a  proposed  mining  operation,  or 

3.  A  stand-alone  operation. 

(b)  Indicate  estimated  production  rate  per  year  or  estimated  future 
production  rate  and  date  of  commencement  of  mining  operation. 

(c)  Indicate  whether  the  production  rate  in  (b)  above  is  from  an 
existing  operation  or  a  proposed  operation  of  which  the  lease 
is  a  part  or  from  a  stand-alone  operation. 

2.  Mining  data 

(a)  Describe  proposed  or  likely  mining  sequence. 

(b)  For  surface  mine  describe: 

1.  Depth  of  box  cut  (if  applicable)  and 

2.  Average  stripping  ratio. 

(c)  For  underground  mine  describe  roof  conditions. 

(d)  Describe  any  processing  required  to  market  the  coal. 

3.  Transportation. 

(a)  Will  coal  be  used  on  or  offsite? 

(b)  Describe  type  of  transportation  to  be  used,  if  any. 

4.  Surface  Control. 

(a)  Acres  of  private, 

(b)  Acres  of  State, 

(c)  Acres  of  Federal. 

Any  information  considered  to  be  proprietary  by  the  submitter  should  be 
clearly  labelled  as  such.   The  authorized  officer  shall  treat  such  data  in 
accordance  with  43  CFR  Part  2,  Subpart  B,  and  43  CFR  Part  2,  Subpart  D,  and 
shall  insure  that  no  data  are  released  which  might  jeopardize  a  company's 
competitive  position. 

V.   Options  for  Decision 

There  are  basically  three  options  associated  with  this  Commission  recommendation:  (1) 
implement  the  recommendation  through  an  instruction  memorandum  to  the  appropriate 
BLM  field  offices  and  notify  the  public  of  the  final  policy  on  the  subject  through  a 
Federal  Register  notice,  which  addressed  the  comments  received  in  the  previous  notice; 
(2)  implement  the  Commission  recommendation  through  rulemaking;  or  (3)  do  not  implement 
the  recommendation  at  all. 

This  proposal  was  not  studied  as  part  of  the  Proposed  Action  or  any  other  alternatives 
in  the  EIS  Supplement. 
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25.   ISSUES/OPTIONS  ON  THE  NEGOTIATED  SALE  OF  FEDERAL  COAL  LEASES 

I.  Origin  of  Proposal 

This  issue/option  paper  responds  to  a  recommendation  of  the  Commission  on  Fair 
Market  Value  Policy  for  Federal  Coal  Leasing  (Commission)  and  implements  the 
Secretary's  March  19,  1984,  response  to  that  recommendation.  The  Commission's 
Recommendation  V-6  stated: 

Wherever  possible,  leases  should  be  sold  on  a  competitive  basis. 
However,  where  reasonable  efforts  to  obtain  competitive  bids  have 
failed,  the  Government  should  have  authority  to  negotiate  a  fair  price. 

This  recommendation  arose  from  the  Commission's  study  of  the  Department  of  the 
Interior's  efforts  to  obtain  fair  market  value  (FMV)  for  all  Federal  coal 
leased.  The  Federal  Coal  Leasing  Amendments  Act  of  1976  (FCLAA)  removed  the 
Secretary  of  the  Interior's  general  authority  to  issue  coal  leases 
noncompetitively.  At  the  same  time  the  FCLAA  required  the  Secretary  to 
receive  FMV  for  all  Federal  coal  leased. 

The  concept  of  FMV  and  how  to  achieve  it  has  been  studied  by  several  groups 
over  the  last  6  years.   The  latest  group,  the  Commission,  recommended 
negotiation  to  replace  competitive  sales  in  certain  situations.  The 
Commission  made  this  recommendation  after  studying  bidding  competition  since 
1978  and  noting  that  the  percentage  of  leased  tracts  receiving  two  or  more 
bids  since  1978  ranged  from  19  per  cent  in  the  Powder  River  Coal  Production 
Region  to  50  per  cent  in  the  Southern  Appalachian  Subregion. 

The  Commission  attributed  these  low  rates  of  competition  to  fragmented  and 
split  land  and  mineral  ownership  patterns  and  decided  that,  since  many  private 
transactions  are  achieved  through  negotiation  rather  than  through  auction,  the 
Government  should  examine  negotiation  to  achieve  a  fair  price  from  the  sale  of 
Federal  coal  leases.   In  support  of  its  recommendation  the  Commission  cited 
the  General  Accounting  Office  (GAO)  report,  Analysis  of  the  Powder  River  Basin 
Federal  Coal  Lease  Sale:  Economic  Valuation  Improvements  and  Legislative 
Changes  Needed,  which  recommended  negotiation  to  achieve  a  fair  price  for 
captive  (bypass  and  production  maintenance)  tracts. 

II.  Secretary's  Response 

In  his  March  19,  1984,  response  to  the  Commission's  report,  Secretary  Clark 
accepted  Recommendation  V-6  in  principle.  He  agreed  to  work  with  the  Congress 
to  determine  whether  a  feasible  approach  for  negotiating  the  sale  of  single 
bid,  i.e.,  captive,  tracts  could  be  defined.  To  start  the  discussion  with 
Congress  and  with  the  public,  he  suggested  the  following  three  conceptual 
approaches: 

Approach  1  -  The  Government  would  identify  the  tract  which  is  expected  to 
be  of  interest  to  only  one  bidder,  i.e.,  a  captive  tract.  The  Government 
would  then  announce  its  intent  to  negotiate  with  a  particular  company  for 
that  tract  unless  it  received  indications  from  other  companies  of  their 
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intention  to  submit  bids.   If  no  other  intentions  to  bid  were  received, 
the  Government  and  the  named  coal  company  would  negotiate  a  final  price 
for  the  coal  tract.   This  price  would  be  published  and  higher  bids  would 
be  solicited.   If  any  company  indicated  an  intention  to  bid,  these 
companies,  along  with  the  original  company,  would  be  given  the 
opportunity  to  submit  a  best  and  final  offer.   The  tract  would  be  sold  to 
whoever  was  the  highest  bidder. 

Approach  2  -  The  tract  would  be  offered  in  a  competitive  sale  with  a  con- 
cealed reservation  value  approximating  full  value  to  the  adjoining  lease 
holder.   If  the  tract  received  only  one  bid  and  if  that  bid  were  under  the 
reservation  value,  the  Government  and  the  bidder  would  negotiate  a  price 
through  a  post-sale  process  operated  similarly  to  that  used  by  the  Govern- 
ment for  letting  contracts.   The  lease  would  be  let  if  a  reconstituted 
sale  panel  approved  the  negotiated  results. 

Approach  3  -  The  tract  would  be  offered  in  a  competitive  sale  with  a  con- 
cealed value  approximating  full  value  to  the  adjoining  lease  holder. 
After  initial  bids  were  submitted  the  sale  panel  would  announce  a 
preliminary  decision  to  accept  or  reject  the  high  bid.  The  sale  is  kept 
open  and  the  pre-established  value  remains   concealed.   The  high  bidder 
would  be  allowed  one  opportunity  to  adjust  his  bid.   After  this 
opportunity,  the  sale  is  closed. 

III.   Public  Comment  Summary 

On  March  19,  1984,  Secretary  Clark  responded  to  Recommendation  V-6  in  his 
Review  of  Federal  Coal  Leasing.   This  review  outlined  three  conceptual 
approaches  to  negotiating  the  sale  of  Federal  coal  leases  and  stated  that 
public  comments  would  be  sought  on  the  concept  and  on  the  three  conceptual 
approaches. 

A  draft  Federal  Register  notice  seeking  comments  on  the  concept  and  on  how  to 
implement  the  concept  was  sent  to  the  State  Governors  and  major  interest 
groups  for  review  and  comment  in  June  1984.   Following  this  distribution, 
these  groups  asked  the  Department  to  hold  informational  briefings.   Two  sets 
of  briefings  were  subsequently  held,  one  in  July  and  two  in  December 
1984/January  1985.   The  Federal  Register  notice  was  published  on  October  31, 

1984,  without  substantive  changes  from  the  July  1984  draft. 

The  original  comment  period  for  the  notice  closed  on  December  17,  1984,  but 
was  informally  extended  to  January  2,  1985,  to  receive  comments  from  the 
second  set  of  informational  briefings.   The  comment  period  was  reopened  to 
coincide  with  the  comment  period  on  the  draft  supplement  to  the  1979  Federal 
coal  management  program  environmental  impact  statement,  March  15  -  May  9, 

1985.  To  date,  13  comments,  some  of  them  quite  lengthy,  have  been  received  on 
the  notice  and  as  a  result  of  the  informational  briefings.  These  comments  are 
discussed  below. 

As  a  result  of  the  Commission's  report,  four  bills  have  been  introduced  in 
Congress  to  amend  the  FCLAA  in  various  ways.   One  provision  of  three  of  the 
bills  would  authorize  the  Secretary  of  the  Interior  to  negotiate  the  sale  of 
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captive  coal  lease  tracts  on  an  experimental  basis  and  to  promulgate 
regulations  concerning  the  experimentation  within  6  months  of  the  date  of 
enactment  of  the  statute. 

The  13  commenters  responding  to  the  informational  briefings  and  to  the  Federal 
Register  notice  represented  five  members  of  the  coal  industry,  one  industry 
trade  association,  two  private  individuals,  three  environmental  groups,  one 
State  Governor,  and  one  other  Federal  agency.   Only  one  commenter  supported 
the  concept  of  negotiated  sales  without  reservation.   Nine  commenters  gave  it 
qualified  support.   One  commenter  opposed  the  concept,  and  two  commenters 
adopted  a  wait-and-see  attitude. 

The  major  reservations  concerned  the  degree  and  timing  of  public  participation 
in  the  negotiation  process  and  what  would  trigger  negotiations,  i.e.,  an 
application  for  a  lease  sale  or  a  lease  sale  in  which  there  was  only  one 
bidder.   Those  commenters  mistrusting  the  Department's  motives  in  entering 
negotiations  feared  "sweetheart  deals"  between  the  negotiators.   Public 
participation  throughout  the  negotiation  process  was  viewed  as  one  remedy  to 
the  concern. 

Negotiation  could  be  entered  into  directly  or  after  a  lease  sale  is  held. 
Industry  generally  favors  holding  a  coal  lease  sale  before  negotiations  begin, 
although  one  industry  respondent  proposed  "maintenance  leasing,"  triggered  by 
an  application  for  an  emergency  lease  sale. 

Analysis  of  Comments 

Three  major  issues  surfaced  in  the  public  comments  received.   These  were:  (1) 
whether  or  not  the  Secretary  of  the  Interior  should  seek  from  Congress  the 
authority  to  negotiate  the  sale  of  captive  Federal  coal  lease  tracts;  (2)  the 
degree  and  timing  of  public  participation  in  the  negotiation  process;  and  (3) 
what  should  be  the  negotiation  trigger.   During  the  preparation  of  this  paper, 
five  additional  issues  emerged,  namely,  what  type  of  negotiations  should  be 
undertaken,  should  the  government  negotiate  with  more  than  one  party  at  a 
time,  how  much  reliance  should  be  placed  on  the  presale  appraisal,  should  the 
high  bid  be  binding  or  not,  and  should  the  lead-in  competition  be  by  means  of 
sealed  or  oral  bidding?   These  issues  are  discussed  below  in  the  following 
order:  (1)  whether  or  not  the  Secretary  should  seek  negotiation  authority  from 
Congress;  (2)  the  degree  and  timing  of  public  participation;  (3)  the  types  of 
negotiation;  (4)  whether  or  not  the  Department  should  negotiate  with  more  than 
one  party;  (5)  what  should  be  the  negotiation  trigger;  (6)  how  much  reliance 
to  place  on  the  presale  estimate;  (7)  whether  or  not  the  high  bid  should  be 
binding;  and  (8)  whether  the  competition  should  be  by  means  of  sealed  or  oral 
bidding. 

1.   Authority  to  Negotiate. 

The  fundamental  issue  is  whether  or  not  the  Secretary  of  the  Interior  should 
seek  from  Congress  the  authority  to  negotiate  the  sale  of  Federal  coal 
leases.   Arguments  in  favor  of  seeking  this  authority  center  around  the 
essentially  uncompetitive  nature  of  many  Federal  coal  lease  tracts.   Some 
argue  that  land  and  mineral  ownership  patterns  make  many  Federal  coal  lease 
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tracts  inherently  not  competitive.   This  discussion  describes  only  bypass  and 
production  maintenance  tracts,  which  are  leased  primarily  through  the 
emergency  leasing  procedures,  described  at  43  CFR  3425.1-4.   Limiting  the 
discussion  to  these  types  of  tracts  follows  the  recommendations  of  the  GAO  and 
at  least  one  State  Governor  and  the  provisions  of  three  Congressional  bills. 

According  to  Bureau  of  Land  Management  (BLM)  data,  40  emergency  lease  sales 
have  been  held  since  July  1979.   Of  the  35  tracts  identified  as  bypass  or 
urgent  production  maintenance  tracts,  2  drew  more  than  one  bid.   Regulatory 
criteria,  which  are  designed  to  discourage  other  than  a  genuine  "emergency" 
need  for  the  coal,  and  the  location  of  the  tracts,  generally  adjacent  to 
existing  or  proposed  operations,  act  as  dampers  to  competition  for  these 
tracts. 

Because  production  maintenance  and  bypass  tracts  are  generally  not 
competitive,  proponents  argue  that  the  Secretary  of  the  Interior  and  the 
prospective  lessee  ought  to  be  able  to  negotiate  a  fair  price.  Negotiation 
would  provide  the  Secretary  needed  flexibility  and  could,  if  done  carefully, 
result  in  a  more  accurate  representation  of  FMV  for  coal  lease  tracts  than  the 
present  emergency  lease  system  provides.   (Of  the  40  emergency  lease  sales 
held  since  July  1979,  18  tracts  had  winning  bids  of  less  than  $1  more  than  the 
regulatory  minimum  bid.) 

Arguments  against  the  Secretary's  having  authority  to  negotiate  center  around 
public  distrust  of  management  of  the  Federal  coal  management  program.   In  his 
testimony  before  the  Commission,  Dr.  Garrey  Carruthers  is  quoted  as  saying 
that  negotiation  was  fine  conceptually  but  disastrous  politically.   Critics 
who  allege  that  the  Department  "gave  away"  coal  leases  at  the  Powder  River 
coal  lease  sale  fear  politically  motivated  "sweetheart  deals"  between  the 
negotiators.   Since  the  public  would  not  have  access  to  the  give-and-take  of 
information  during  the  negotiation  process  but  would  only  have  access  to  the 
results,  this  distrust  would  be  difficult  to  counteract. 

Allegations  of  mismanagement  at  the  Powder  River  sale  led  to  a  GAO 
investigation,  which  concluded,  by  its  own  analysis,  that  the  Federal 
Government  had  received  less  than  FMV  for  the  coal  that  it  leased.   This 
report  led  to  a  Congressionally  imposed  moratorium  and  studies  by  two  groups, 
the  Commission  and  the  Office  of  Technology  Assessment.   Since  these  actions' 
were  taken  on  the  competitive  program,  extending  the  Secretary's  authority  to 
include  negotiating  sale  prices  noncompetitively  would  invite  even  closer 
scrutiny. 

Corroboration  for  this  point  can  be  found  in  the  Department's  experience  in 
attempting  to  process  the  last  vestiges  of  the  noncompetitive  coal  leasing 
program,  the  coal  preference  right  lease  applications  (PRLAs).   Before  the 
FCLAA,  in  areas  where  the  existence  and/or  quantity  of  public  coal  reserves 
was  unknown,  qualified  individuals  or  firms  could  get  prospecting  permits  to 
determine  the  existence  and  workability  of  coal  in  the  permit  area.   If  the 
prospector  found  coal,  s/he  could  file  a  PRLA,  which  was  then  adjudicated  to 
determine  whether  or  not  the  applicant  had  demonstrated  coal  in  commercial 
quantities.   If  the  applicant  could  make  such  a  showing,  then  he  was  entitled 
to  a  coal  preference  right  lease  without  competition. 
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In  May  1983  the  Department  began  a  series  of  meetings  with  several  groups 
concerned  about  its  handling  of  the  remaining  coal  PRLAs ,  then  numbering  about 
140.   A  major  point  of  contention  in  these  discussions  is  the  degree  of  public 
access  to  applicant-submitted  information  used  by  the  Department  to  verify 
whether  or  not  the  applicants  have  demonstrated  commercial  quantities  of  coal 
and  are  thus  entitled  or  not  to  a  coal  preference  right  lease. 

The  Department  maintains  that  applicant-submitted  information  is  generally 
protected  from  disclosure  under  the  Freedom  of  Information  Act  because  such 
information  could  harm  the  applicant's  competitive  position  in  the  energy 
industry.   The  groups  maintain  that  the  public  has  a  right  to  verify  the 
commercial  quantities  determination  independently  to  make  certain  that  the 
Department  is  not  indiscriminately  issuing  preference  right  leases. 

The  Department  has  offered  to  publish  for  public  comment  its  estimates  of  the 
costs  of  mining  and  mitigation  under  the  terms  of  the  preference  right  lease. 
These  estimates  would  be  derived  independently  of  the  applicant's  cost 
estimates  and  would  include  the  Department's  best  estimate  of  the  actual  costs 
of  mining  and  mitigation  on  the  proposed  leasehold.   Unless  the  applicant 
agreed,  its  proprietary  cost  data  would  not  be  disclosed  for  public  review  and 
comment. 

Talks  have  continued  over  this  point  for  2  years.   The  groups  have 
consistently  maintained  their  position  that  they  have  a  right  to  closely 
monitor  the  Department's  performance  in  determining  commercial  quantities  by 
reviewing  its  cost  estimates  and  commenting  upon  them  and  challenging  them 
where  necessary. 

Since  the  Department  has  never  done  commercial  quantities  determinations  under 
such  procedures,  the  results  will  not  be  known  for  some  time.   However,  the 
same  scrutiny  given  the  coal  PRLA  cost  estimates  and  the  same  belief  that  the 
public  should  be  looking  over  the  Department's  shoulder  during  the 
negotiations  should  be  expected  for  the  negotiations  over  the  sale  price  for 
coal  leases  for  captive  tracts.   Further,  the  Department  would  be  faced  with 
the  same  dilemma  over  how  to  derive  independently  cost  estimates  where  some  or 
all  of  the  data  are  proprietary. 

Some  question  the  need  for  negotiation  at  all.   If  the  Department  would 
develop  reliable  appraisal  procedures  and  not  exhibit  such  a  strong  bias 
toward  leasing,  they  say,  then  the  negotiation  process  would  be  unnecessary. 
These  commenters  point  out  that  the  lease  sale  procedure  used  now  is  a  kind  of 
negotiation,  with  the  Government's  presale  estimate  of  tract  value 
representing  the  price  below  which  the  Government  will  not  sell  the  tract.   If 
the  Bureau  of  Land  Management  (BLM)  rejects  the  bid,  it  has  decided  not  to 
accept  the  price  offered  and  to  hold  the  coal  resources  in  reserve  until  such 
time  as  the  market  is  willing  to  pay  the  price  asked. 

The  problem  with  this  position  is  that  it  represents,  in  effect,  the  status 
quo.   The  Department  has  been  trying  in  the  years  since  1976  to  develop 
reliable  appraisal  procedures  that  achieve  FMV  for  the  Government  and  has 
maintained  that  it  does  not  exhibit  a  bias  toward  coal  leasing  or  that  only 
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the  market  can  determine  the  need  for  coal  leasing.   The  result  has  been  the 
studies,  moratorium,  and  investigations  referred  to  earlier. 

The  Department  is  currently  seeking,  with  full  public  participation,  to 
improve  the  procedures  that  it  uses  to  determine  whether  bids  received 
represent  FMV.   It  is  doubtful,  however,  that  sophisticated  procedures  alone, 
no  matter  how  objective  and  openly  arrived  at,  would  work  if  public  confidence 
in  the  goals  and  objectives  of  the  decisionmakers  was  lacking. 

2.   Degree  and  Timing  of  Public  Participation. 

The  GAO  report  recommended  that  Congress  establish  "strong  controls  ensuring 
adequate  public  participation  and  coal  industry  protection."   It  then 
proceeded  to  outline  a  process  involving  public  notice  and  comment  at  several 
points  in  the  negotiation  process. 

The  Secretary's  March  19,  1984,  response  pointed  out  the  need  for  full  public 
confidence  in  whatever  procedures  were  eventually  developed  for  negotiated 
sales.   Part  of  the  confidence-building  effort  was  to  allow  public  review  and 
comment  at  several  steps  during  the  development  of  the  procedures;  the  other 
part  would  be  to  allow  as  much  public  participation  in  the  negotiation  process 
as  possible. 

As  described  in  classic  books  on  negotiation,  such  as  those  of  Gerard 
Nierenberg,  negotiation  is  carried  out  on  a  face-to-face  basis  between  two 
people  representing  the  negotiating  parties.   Information  is  exchanged  without 
the  public  watching.   In  fact,  having  an  audience  watching  or  following  the 
negotiation  would  put  a  damper  on  the  negotiations  and  prevent  the  full 
exchange  of  information.   In  the  coal  lease  and  fee  title  exchanges  to  date, 
the  public  has  not  been  privy  to  the  back-and-forth  exchanges  of  information 
and  ideas. 

Public  participation  is  thus  largely  restricted  to  the  beginning  and  end  of 
the  negotiation  process.   At  the  beginning  the  public  is  made  aware,  by 
whatever  method,  that  negotiations  will  start.  At  the  end  of  the  negotiation, 
the  public  would  be  asked  to  comment  on  the  proposed  negotiation  agreement, 
both  the  price  and  the  evaluation  method  used  to  determine  it. 

The  public,  including  the  negotiating  energy  company,  could  also  be  allowed  to 
protest  and/or  appeal  the  decision  to  proceed  with  the  sale,  much  as  is  done 
in  fee  title  exchanges.   The  appeal  could  be  made  through  the  Interior  Board 
of  Land  Appeals  (IBLA)  or  through  the  Department,  with  the  Director,  BLM, 
holding  the  final  appeal  authority,  as  is  done  with  appeals  from  State 
Directors'  decisions  on  surface  owner  consent  qualifications.   In  order  not  to 
overload  managers,  the  IBLA,  which  was  set  up  to  handle  appeals  from 
administrative  decisions  of  BLM  managers,  would  most  likely  be  the  appropriate 
appeal  authority. 

Allowing  the  public  to  comment  on  the  proposed  agreement  without  providing  for 
a  protest/appeal  process  would  save  time  and  money  in  the  short-term. 
However,  the  public  might  believe  that  it  was  left  out  of  any  meaningful 
participation  in  the  process. 
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Allowing  a  protest/appeal  of  the  negotiated  lease  sale  could  enhance  public 
confidence  by  allowing  the  public  more  participation  in  the  process.   However, 
it  would  not  prevent  litigation  if  a  party  felt  particularly  aggrieved  and 
would  greatly  increase  the  time  needed  to  complete  negotiations. 

Another  avenue  of  public  participation  is  through  the  Regional  Coal  Team 
(RCT).   At  the  public  meetings  where  tracts  are  delineated  or  emergency  lease 
applications  are  discussed,  the  public  could  obtain  information  and  provide 
comments  during  the  public  comment  period  or  supply  written  comments  during 
the  meeting. 

If  public  review  and  comment  on  the  negotiated  price  is  viewed  as  an 
insufficient  indicator  of  public  acceptance  of  the  negotiated  price,  the 
Department  could  conduct  a  final  test  —  it  could  hold  an  auction  afterwards 
with  bidding  starting  at  the  negotiated  price  —  to  double  check  that  no  one 
else  would  be  willing  to  pay  more  for  the  lease.   The  Commission  favored  a 
test  along  these  lines.   Approach  1  of  the  Secretary's  response  to 
Recommendation  V-6  of  the  Commission  incorporates  such  a  test.   Coal  companies 
would  probably  object,  however,  to  the  Department's  holding  a  competition 
following  a  negotiation.   Because  the  completed  negotiation  would  not  lock  in 
the  sale  of  a  lease,  a  coal  company's  incentive  to  cooperate  fully  in  the 
negotiation  would  be  reduced.   The  coal  firm  would  be  particularly  concerned 
about  the  one-way  disclosure  of  information  to  possible  competitors  for  the 
lease  that  would  result.   The  coal  industry  apparently  strongly  prefers 
competition  as  a  lead-in  to  negotiation,  rather  than  the  other  way  around. 

3.   Types  of  Negotiation. 

All  land  and  mineral  negotiation  procedures  with  which  the  Department  of  the 
Interior  is  familiar  involve  cooperation  between  representatives  of  the  BLM 
and  representatives  of  the  company  seeking  an  exchange  of  lands  or  mineral 
interests  in  the  land.   This  cooperation  is  directed  toward  providing  the  BLM 
with  the  best  available  information  to  use  in  its  tract  evaluation 
methodology.   Other  types  of  negotiation  are  possible,  e.g.,  bargaining,  in 
which  each  side  tries  to  drive  the  other  side's  reservation  price  up  or  down 
and  uses  deception  and  delay  to  do  so,  and  binding  and  nonbinding 
arbitration.   Of  the  other  methods  mentioned,  the  Department  has  had 
experience  only  in  bargaining,  and  that  experience  has  been  in  the  context  of 
contract  negotiations.   Binding  and  nonbinding  arbitration  are  outside  the 
Department's  experience  and  expertise,  and  a  full  consideration  of  their 
potential  advantages  and  disadvantages  would  require  assistance  from  outside 
the  Department. 

The  use  of  cooperative  negotiation  for  lease  sales  compared  to  bargaining  has 
several  advantages.   First,  the  procedures  are  known  and  are  relatively  easy 
to  implement.   Second,  the  outcome  is  designed  to  get  the  best  approximation 
of  the  tract's  worth  to  the  adjacent  operator,  i.e.,  to  represent  the  tract's 
FMV  to  that  operator.   Finally,  the  system  is  capable  of  being  set  within 
rigid  workload  and  time  constraints. 

Its  main  disadvantage  is  that,  unless  schedules  and  objectives  are  set  in 
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advance  and  adhered  to,  the  negotiations  may  go  on  indefinitely.   This  has 
been  a  complaint  of  exchange  proponents  of  both  lease  and  fee  title  exchanges 
to  date. 

Bargaining  has  advantages  also.   First,  it  may  be  possible  to  force 
recognition  of  hidden  information  and  value.   Second,  bargaining  recognizes 
the  legitimacy  of  several  alternative  estimates  of  market  value.   Its  main 
disadvantages  are  that  it  is  difficult  to  explain  and  defend  and  may  be 
claimed  to  produce  less  revenue  than  the  cooperative  approach. 

Another  type  of  negotiation  was  presented  in  approach  3  of  the  Secretary's 
response  to  recommendation  V-6  of  the  Commission.   In  this  approach,  no  direct 
discussions  would  take  place  between  buyer  and  seller;  instead,  a  lease  sale 
would  be  held.   Then,  if  the  high  bid  is  not  acceptable  to  the  seller,  the 
high  bidder  would  be  informed  of  this  and  given  one  last  chance  to  raise  his 
offer  to  an  acceptable  level. 

The  advantage  of  this  approach  is  that  it  could  be  implemented  under  current 
Departmental  authority.   One  commenter  noted,  however,  that  it  appeared  to  be 
but  a  minor  aberration  on  the  current  sale  approach  —  that  it  was  equivalent 
to  a  speedy  reoffering  of  a  tract  whose  high  bid  was  rejected.   Furthermore, 
this  approach  to  negotiation  would  not  have  the  information-sharing  benefits, 
leading  to  a  better  appraisal  of  lease  value,  sought  by  the  Commission. 

4.  Negotiating  With  More  Than  One  Party. 

At  times,  the  Department  may  find  itself  with  more  than  one  party  expressing 
interest  in  purchasing  a  clearly  captive  tract.   One  way  for  the  Department  to 
deal  with  this  situation  is  to  negotiate  with  all  such  "applicants"  and  lease 
the  tract  to  the  party  that  offers  the  highest  negotiated  price. 

Negotiating  with  all  applicants  would  be  a  complicated  administrative  task. 
Such  an  approach  might  work  well  in  the  context  of  competitive  negotiations, 
where  the  seller  is  trying  to  get  the  highest  possible  price  by  playing  one' 
possible  buyer  against  another;  however,  in  the  context  of  cooperative 
negotiation,  where  both  buyer  and  seller  are  trying  to  identify  the  most 
realistic  inputs  to  an  accepted  appraisal  method,  negotiating  with  more  than 
one  party  may  not  work  well.   Difficult  questions  arise  as  to  how  to  structure 
these  negotiations.   Several  alternate  development  scenarios  might  need  to  be 
evaluated,  with  each  firm  asserting  a  different  scenario  is  "best."  How  to 
utilize  confidential  data  submitted  by  each  firm  without  revealing  it  to  the 
other  firms  seeking  the  same  tract  is  a  major,  unresolved  problem. 

5.  What  Should  Trigger  Negotiations. 

This  issue,  stated  in  the  language  of  the  Commission  recommendation,  is:   What 
constitutes  "reasonable  efforts  to  obtain  competition"?   There  are  basically 
two  approaches  to  making  this  determination.   The  first  approach  would  be  to 
have  the  tract  delineation  team  and  the  RCT  select  the  tracts  for  negotiation 
based  on  delineation  information,  general  research,  and  indications  of  company 
interest  or  to  have  the  tract  delineation  team  and  the  RCT  respond  to  an 
application  for  emergency  coal  lease  sale.   The  second  approach  involves 


II  -  139 


holding  a  lease  sale  to  make  sure  that  there  is  no  unforeseen  competition 
before  negotiations  begin. 

The  GAO  advocates  responding  to  applications  for  emergency  lease  sale  as  the 
negotiation  trigger  of  choice.   The  majority  of  the  energy  industry  advocates 
holding  a  sale  before  entering  negotiations,  although  one  energy  company 
discussed  at  length  a  process  where  negotiation  was  triggered  by  an 
application  for  emergency  lease  sale  and  called  the  system  "maintenance 
leasing." 

If  tracts  are  identified  by  the  tract  delineation  team  and  the  RCT  or  through 
applications  for  emergency  sale,  the  BLM  would  still  need  to  determine  whether 
or  not  there  was  competitive  interest.   This  could  be  accomplished  by 
publishing  in  the  Federal  Register,  the  Commerce  Business  Daily,  or  both,  a 
notice  of  intent  to  negotiate.   This  notice  would  announce  the  Department's 
intention  to  negotiate  with  the  identified  potential  single  operator  capable 
of  mining  the  tract  unless  another  potential  operator  came  forward  with 
information  showing  his  ability  to  mine  the  tract.   To  discourage  frivolous 
indications  of  interest,  the  notice  would  require  some  form  of  commitment, 
either  money  or  a  statement  showing  ability  to  mine  the  tract,  to  be  submitted 
along  with  the  expression  of  interest. 

Lack  of  competitive  interest  could  be  assumed  if  no  other  party  came  forward 
with  money  or  credentials  to  mine.   The  major  drawback  to  this  approach  is 
that  the  lack  of  competition  is  uncertain.   The  Department's  identification  of 
captive  tracts  is  not  infallible,  and  potentially  interested  parties  could 
miss  the  Federal  Register  and  Commerce  Business  Daily  notices. 

Competitive  interest  could  be  determined  by  holding  a  lease  sale  first.   If 
only  one  bid  for  the  captive  tract  were  received,  then  lack  of  competition 
could  be  assured.   Industry  supports  this  approach,  and  there  is  no  chance 
that  unforeseen  competition  would  be  missed.   The  only  major  disadvantage  to 
this  method  is  that  it  is  unclear  what  to  do  when  two  or  more  sealed  bids  are 
received  and  the  high  bid  is  unacceptable.   This  disadvantage  could  be 
eliminated  by  reinstituting  oral  bidding,  but  this  would  require  a  regulatory 
change  not  anticipated  as  part  of  Secretary's  response  to  the  Commission's 
report.   The  merits  of  using  oral  bidding  as  a  lead-in  to  negotiation  are 
discussed  as  issue  8. 

Any  discussion  of  what  triggers  the  negotiation  process  is  incomplete  without 
a  discussion  of  who  selects  the  lease  tracts  whose  prices  are  to  be 
negotiated.   If  leases  are  to  be  negotiated  without  holding  a  lease  sale 
first,  several  groups  or  individuals  may  select  the  tracts.   In  Federal  coal 
production  regions  the  tracts  would  be  selected  by  the  State  Director,  with 
the  advice  of  the  RCT,  after  potential  captive  tracts  are  identified  through 
delineation  or  application.   If  the  tracts  are  selected  for  negotiation  after 
a  lease  sale,  then  the  market  acts  as  the  selector. 

There  are  several  advantages  to  negotiating  without  holding  a  lease  sale 
first.   The  tract  delineation  team  would  be  knowledgeable  about  the 
circumstances  of  each  tract  and,  together  with  the  information  received 
through  expressions  of  interest  and  RCT  directions,  it  would  have  a  good 
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chance  of  being  able  to  spot  lack  of  substantive  competition.   Another 
advantage  is  that  the  interested  company  is  involved  in  the  negotiation  almost 
from  the  beginning  and  is  thus  capable  of  providing  "better"  information  about 
the  BLM's  estimate  of  tract  value. 

The  major  drawback  of  negotiating  without  first  holding  a  lease  sale  is  that 
criticism  of  the  team's  judgments  is  probable.   These  judgments  may  lead  to 
charges  of  favoritism,  i.e.,  tracts  were  delineated  just  so  a  particular 
company  could  get  what  it  wanted,  and  of  loss  of  revenue,  i.e.,  a  competitive 
tract  could  have  been  delineated  and  more  bonus  money  would  then  have  been 
received. 

The  major  advantage  of  holding  a  lease  sale  first  before  beginning 
negotiations  is  that  there  is  no  doubt  about  the  lack  or  existence  of 
competition.   Its  major  disadvantage  involves  what  to  do  about  the  so-called 
"presale  appraisal,"  and  this  disadvantage  is  discussed  in  the  next  section. 

6.  How  Much  Reliance  to  Place  on  the  Presale  Appraisal. 

The  BLM's  estimate  of  value  of  the  captive  tract,  which  will  be  termed  the 
"presale  estimate,"  may  be  used  in  one  of  two  ways.   It  may  be  just  a  starting 
point  for  cooperative  negotiation  of  a  fair  market  value  price,  or  it  may  be  a 
qualifying  value  fur  deciding  whether  to  undertake  a  negotiation  with  the  high 
bidder  for  a  lease  tract  or  to  simply  accept  the  offered  high  bid. 

Industry  supports  negotiation  in  only  those  cases  where  the  single  bid  falls 
below  the  presale  estimate  of  tract  value.   If  the  bid  meets  or  exceeds  the 
BLM's  estimate,  they  say,  then  the  bid  should  be  accepted.   This  practice  has 
the  advantage  of  cutting  down  on  the  number  of  negotiations  and  thus  saving 
the  BLM  time  and  money.   Its  major  disadvantage  is  that  it  relies  heavily  on 
the  accuracy  of  BLM's  presale  estimate.   It  is  exactly  the  degree  of 
uncertainty  about  the  accuracy  of  presale  estimates  of  the  values  of  captive 
tracts  which  led  the  Commission  to  make  its  recommendation  about  negotiation. 
If  the  purpose  of  negotiation  is  to  obtain  more  detailed  and  accurate 
information  so  as  to  achieve  a  fairer  price  for  the  captive  tract  leases,  then 
knowing  the  "correct"  price  ahead  of  time  makes  negotiation  unnecessary. 

One  way  out  of  this  dilemma  would  be  to  use  cooperative  negotiation  to  test 
the  acceptability  of  a  high  bid.   This  might  be  done  whenever  a  single  bid  was 
received  for  a  tract  or  even  when  multiple  bids  were  received  for  a  clearly 
captive  tract.   In  this  situation,  the  presale  estimate  would  merely  provide  a 
starting  point  for  cooperative  post-sale  negotiation  of  a  fair  market  value 
price.   Then,  if  the  high  bid  equalled  or  exceeded  the  negotiated  price,  it 
would  be  accepted.   If  not,  the  high  bidder  would  be  given  the  opportunity  to 
raise  his  offer  to  the  negotiated  price.   In  this  way,  bid  acceptance 
decisions  could  be  made  in  the  most  informed  way  possible,  and  pre-sale 
estimates  would  not  have  to  be  relied  upon  for  this  task. 

7.  Should  the  High  Bid  Be  Binding  or  Not? 

In  the  usual  auction  that  leads  to  a  sale  (or  not  if  the  high  bid  is 
rejected),  the  high  bid  is  binding.   The  party  that  makes  this  offer  cannot 
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later  change  its  mind  and  back  out  of  the  deal.   Payment  of  the  high  bid  is 
required. 

In  a  competition  that  may  lead  to  a  negotiation,  this  may  not  be  the  case.   It 
is  up  to  the  discretion  of  the  seller  how  to  handle  this.   For  example,  the 
rule  may  be  that  if  there  are  two  or  more  bids,  the  high  bidder  is  bound  by 
his  offer,  but  if  there  is  only  one  bid,  then  the  sole  bidder  is  not  bound  by 
his  bid.   Instead,  a  cooperative  negotiation,  which  the  bidder  can  withdraw 
from  at  his  discretion,  would  be  used  to  decide  the  selling  price. 

Making  the  high  bid  binding  when  there  are  two  or  more  bids  appears  to  be  a 
logical  necessity.   Clearly,  if  no  cooperative  negotiation  is  to  follow  when 
multiple  bids  are  received,  then  the  high  bid  must  be  binding  as  it  would  be 
in  a  typical  auction,  since  that  is  what  the  situation  has  been  reduced  to. 
If  a  cooperative  negotiation  with  the  high  bidder  is  to  follow  when  multiple 
bids  are  received,  then  it  also  appears  necessary  to  make  the  high  bid 
binding.   If  it  is  not  binding,  then  the  competition  to  identify  which  party 
to  negotiate  with  does  not  work.   Each  bidder  could  safely  bid  an  infinite 
price,  since  no  one  is  bound  to  pay  it. 

Making  a  high  bid  binding  when  there  is  only  one  bid  appears  to  be  a  good 
idea,  though  not  a  logical  necessity.   Certainly  it  would  be  simpler  to  have  a 
single  rule  that  covered  all  cases,  rather  than  two  rules  that  treated 
single-bid  and  multiple-bid  tracts  differently.   The  rationale  for  two  rules 
is  that  when  there  is  only  one  bid,  and  thus  no  other  competitors  for  the 
lease,  it  seems  unfair  to  charge  the  buyer  more  than  the  negotiated  price. 
This  unfair  outcome  could  be  avoided  in  another  way,  however.   That  is  to  use 
an  oral  bidding,  rather  than  a  sealed  bidding,  competition.   In  an  oral 
bidding  competition,  a  bidder  could  tell  when  there  were  no  other  competitors 
for  the  lease  and,  in  such  a  situation,  would  bid  the  minimum  allowable 
amount.   Thus,  the  problem  of  a  single  bidder  being  forced  to  pay  more  than 
the  negotiated  price,  which  presumably  will  always  equal  or  exceed  the  minimum 
allowable  bid,  would  not  arise.* 

Besides  locking  in  the  lowest  purchase  price,  to  what  extent  should  the  high 
bid  represent  a  commitment  on  the  part  of  the  high  bidder  to  purchase  the 
lease?  There  appear  to  be  three  possibilities,  which  are: 

(1)  full  commitment.  The  high  bidder  is  committed  to  buy  the  lease 
at  the  high  bid  or  the  negotiated  price  if  the  negotiated  price 
is  above  the  high  bid. 

(2)  commitment  to  buy  at  the  high  bid.   The  high  bidder  must  buy  the 
lease  at  the  high  bid  if  the  negotiated  price  is  less  than  or 

equal  to  the  high  bid,  but  may  decline  the  purchase  if  the  negotiated 
price  exceeds  the  high  bid.   If  the  high  bidder  does  decline  the 
purchase,  a  negotiation  fee  may  be  charged. 

*  Note  that  a  high  bidder  on  a  multiple-bid  tract  might  have  to  pay  more  than 
the  negotiated  price.   In  this  case,  however,  it  is  considered  fair  because  the 
bid  price  was  the  result  of  market  competition. 
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(3)   no  commitment.   The  high  bidder  may  withdraw  from  the  negotiated 
sale  at  any  time.   Again,  a  negotiation  fee  may  be  charged  if  the 
high  bidder  chooses  to  withdraw. 

A  "full  commitment"  policy  has  some  administrative  advantages.   It  would 
provide  a  severe  test  of  a  bidder's  sincerity  to  negotiate  in  good  faith  the 
purchase  of  a  lease.   The  Government  would  know  that  its  negotiations  would 
all  be  productive.   Also,  when  a  bid  was  received  for  a  tract,  it  would  be 
certain  that  this  would  lead  to  a  lease  sale.   The  drawback  to  this  approach 
is  that  out  of  concern  that  bidding  requires  a  commitment  to  buy  a  lease  at  an 
unknown  price,  firms  might  refuse  to  bid.   Tracts  that  might  otherwise  have 
received  bids  and  been  leased  might  now  receive  no  bids  at  all. 

A  "commitment  to  buy  at  the  high  bid"  policy  also  has  some  administrative 
advantages.   It  requires  the  same  commitment  that  is  required  of  bidders  in 
usual  auctions.   Thus,  it  maintains  the  integrity  of  the  auction  process.   It 
also  allows  firms  to  escape  from  their  commitment  to  buy  if  the  negotiated 
price  turns  out  to  be  unexpectedly  high.   Thus  firms  would  be  expected  to  bid 
as  usual  without  fear,  to  paraphrase  a  metaphor,  of  buying  a  pig  whose  price 
is  in  a  poke.   The  drawback  of  this  approach  is  that  it  does  not  necessarily 
lead  to  completed  sales  and  may  lead  to  strategic  gaming  by  the  high  bidder  in 
the  negotiations  to  escape  from  the  sale  if  the  high  bidder  changes  its  mind 
or  is  not  serious  about  purchasing  the  lease.   In  the  latter  case  the  high 
bidder  would  try  to  get  the  Government  to  use  inputs  in  its  appraisal  that 
would  raise  the  value  above  the  high  bid,  freeing  the  high  bidder  from  its 
commitment  to  buy.   This  situation  can  be  improved  considerably  by  requiring 
the  high  bidder  to  pay  a  negotiation  fee  if  it  chooses  to  decline  the 
purchase.   One  simple  way  to  do  this  would  be  to  consider  that  one-fifth  of 
the  high  bid  submitted  by  the  high  bidder  at  the  lease  auction  is  a 
non-refundable  negotiation  fee,  creditable  against  the  actual  selling  price  if 
the  transaction  is  completed. 

A  "no  commitment  to  buy  the  lease"  policy  by  itself  has  severe  administrative 
problems.   There  is  simply  no  incentive  for  a  firm  to  bid  honestly  or  to 
negotiate  in  good  faith.   Combined  with  a  requirement  for  payment  of  a 
non-refundable  negotiation  fee,  however,  this  policy  looks  much  more 
promising.  Again  a  fee  equal  to  one-fifth  of  the  high  bid,  creditable  against 
the  actual  selling  price,  is  an  appealing  candidate. 

8.   Should  the  Competition  Be  by  Means  of  Sealed  or  Oral  Bidding? 

Federal  mineral  leases  are  commonly  competed  for  in  auctions  using  either 
sealed  (secret)  bidding  or  oral  (open)  bidding.   Circumstances  dictate  which 
auction  procedure  works  best.   Both  sealed  and  oral  bidding  have  been  used  in 
the  past  for  Federal  coal  lease  sales.   Current  regulations  allow  use  of 
sealed  bidding  only.   There  is  strong  theoretical  and  empirical  support  that 
in  circumstances  where  competition  is  likely  to  be  dominated  by  a  single 
buyer,  as  in  most  coal  lease  sales,  sealed  bidding  works  best.   Out  of  fear 
that  another,  albeit  weaker  firm  may  secretly  outbid  it,  the  stronger  firm  is 
led  to  bid  more  "honestly,"  closer  to  its  estimate  of  the  full  financial  value 
of  the  property,  than  it  would  have  to  bid  in  open,  oral  bidding  where  weaker 
firms  might  well  hesitate  to  even  enter  bids  as  being  a  waste  of  time  and 
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effort  on  their  part.   In  some  cases,  in  fact,  the  stronger  firm  will  be 
outbid  in  sealed  bid  sales  because  it  underestimates  the  competition  it  is 
facing  and  attempts  a  strategically  low  sealed  bid.   This  potential 
misallocation  property  of  sealed  bidding  is  not  normally  a  major  concern  of 
the  Government  in  its  coal  lease  sales.   Obtaining  the  highest  competitive 
offer  is  the  objective;  who  offers  this  price  is  of  lesser  interest. 
Presumably  if  the  lease  is  won  by  one  of  the  weaker  firms,  the  stronger  firm 
always  has  the  option  of  buying  the  lease  in  a  follow-up  transaction  from  the 
high  bidder.   The  potential  misallocation  property  of  sealed  bidding  becomes  a 
concern,  however,  where  an  auction  is  to  be  used  as  lead-in  to  a  negotiation 
for  the  sale  of  the  lease.   In  this  case  the  primary  objective  of  the  auction 
is  to  identify  the  firm  that  is  in  the  best  position  to  develop  the  tract,  has 
the  most  information  about  its  characteristics,  and  values  the  tract  the 
highest,  i.e.,  to  identify  the  firm  with  whom  the  government  wishes  to 
negotiate  the  sale  of  the  lease.   It  turns  out  the  oral  bidding  is  decidedly 
stronger  than  sealed  bidding  in  this  "allocation"  property.   The  firm  that 
values  the  tract  the  highest  will  always  win  in  an  oral  bidding  auction 
because  it  can  observe  the  bids  of  its  competitors  and  can  raise  its  oral  bid 
to  exceed  any  of  them  and  still  profit  from  the  purchase.   Oral  bidding  thus 
looks  like  a  better  choice  as  a  lead-in  to  a  negotiation.  Furthermore,  it 
would  never  result  in  the  unfair  situation  where  a  solo  bidder  is  required  to 
pay  a  bid  price  that  exceeds  the  price  reached  in  a  later  cooperative 
negotiation  for  the  lease. 

IV.   Implementation 

A.   Background 

If  Congress  grants  the  Secretary  of  the  Interior  authority  to  negotiate  the 
sale  of  Federal  coal  leases  for  captive  tracts,  we  propose  below  a  procedure 
for  the  negotiation.   The  procedure  is  based  on  procedures  used  by  the  BLM  in 
negotiating  fee  title  and  lease  exchanges  involving  coal.   Fee  title  exchanges 
are  authorized  by  section  206  of  the  Federal  Land  Policy  and  Management  Act  of 
1976.   Coal  lease  exchanges  must  be  authorized  by  specific  statute,  since  the 
FCLAA  removed  the  Secretary's  general  authority  to  issue  Federal  coal  leases 
noncompetitively. 

In  current  exchange  negotiations  the  BLM  estimates  the  land's  market  value  by 
obtaining  from  the  exchange  proponent  and  other  sources  detailed  information 
about  the  tract  to  be  given  to  the  Government  and  the  tract  to  be  given  to  the 
exchangee.  Negotiations  are  conducted  over  the  geologic  and  mining 
information  to  be  used  in  the  appraisal  process  and  the  conduct  of  the 
appraisal  itself,  not  over  the  land  values  determined  by  the  evaluation 
process.   The  rationale  is  that  if  both  parties  can  agree  on  the  factors  to  be 
considered  in  the  appraisals  and  on  the  appraisal  method  itself,  then  both 
parties  automatically  agree  to  accept  the  results  of  the  appraisals. 

The  appraisals  are  conducted  using  A  Guide  to  Federal  Coal  Property 
Appraisal.   The  exchange  proponent's  information  is  considered  and  used  where 
the  BLM  finds  it  to  be  an  improvement.   The  appraised  values  themselves  are 
not  subject  to  negotiation. 
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.ere  appear  to  be  a  number  of  feasible  alternatives  for  structuring  the  start 
and  end  of  the  negotiation  process.   The  major  alternatives  derive  from  a 
choice  of  whether  or  not  to  use  bidding  competition  as  a  lead-in  to 
negotiation  or  as  a  test  at  the  end  of  a  negotiation,  and  under  what 
circumstances  a  negotiation  would  commence  following  a  competitive  offering  of 
a  tract.   These  alternatives  are  discussed  after  presentation  of  the  basic 
negotiation  approach. 

B.   Decription  of  Basic  Procedure 

The  basic  negotiation  approach  laid  out  below  makes  the  following  assumptions: 
(1)  the  negotiation  will  be  conducted  cooperatively;  (2)  the  negotiation  will 
be  conducted  without  a  lease  sale  being  held  first;  (3)  the  negotiation  will 
be  conducted  over  a  captive  tract;  (4)  only  factors  affecting  the  appraisal 
method,  not  lease  terms,  will  be  negotiated  (one  commenter  suggested  that  any 
lease  terms  not  required  by  law  or  regulation  be  subject  to  negotiation);  (5) 
both  parties  to  the  negotiation  have  a  strong  incentive  to  negotiate,  but 
there  is  no  compulsion  to  reach  a  negotiated  sale  price  just  because  so  much 
time  has  been  expended;  and  (6)  the  IBLA  will  be  the  final  administrative 
appeal  authority,  not  the  BLM  Director  or  a  Departmental  official. 

The  basic  procedure  is  similar  to  conceptual  approach  1  in  the  October  31, 
1984,  Federal  Register  notice  and  to  that  recommended  by  the  GAO.   It  differs 
primarily  in  that  higher  bids  from  others  are  not  formally  solicited  after 
negotiations  begin  with  the  company  identified  at  the  beginning  of  the  process 
by  the  BLM  as  the  other  negotiating  party.   Its  steps  are  as  follows: 

1.  Application/Delineation. 

The  applicant  submits  an  application  describing  the  lands  to  be  leased  and  the 
reasons  that  the  lands  applied  for  meet  the  criteria  for  production 
maintenance  or  bypass  tracts,  or  the  BLM,  in  the  process  or  delineating  tracts 
for  proposed  regional  leasing,  determines  that  a  particular  tract  can  only  be 
reasonably  mined  by  one  operator. 

2.  Public  Notice. 

If  an  application  has  been  received  for  the  sale  of  a  captive  coal  lease 
tract,  copies  of  the  application  are  sent  to  the  RCT  and  the  Governor  of  the 
State  potentially  affected  by  the  proposed  sale.   If  the  captive  tract  has 
been  identified  through  delineation,  the  BLM  informally  notifies  the  State 
Governor  and  the  RCT  of  the  initial  determination. 

The  BLM  publishes  a  Federal  Register  notice  giving  the  public  the  opportunity 
to  indicate  a  competitive  interest  in  the  tract.  Any  such  indication  of 
interest  would  have  to  be  accompanied  by  information  showing  that  the  party 
indicating  interest  was  capable  of  mining  the  tract.   The  notice  would  also 
seek  the  public's  views  on  whether  or  not  a  negotiated  sale  of  the  suspected 
captive  tract  would  be  in  the  public  interest. 
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3.  Review/Decision. 

The  BLM  reviews  the  application  and  the  comments  received  and  decides  if  any 
commenters  other  than  the  applicant  have  demonstrated  an  ability  to  mine  the 
tract.   If  competitive  interest  is  thus  demonstrated,  the  tract  is  offered  for 
competitive  lease  according  to  the  lease  by  application  criteria  found  in 
Subpart  3425  or  offered  in  a  regional  lease  sale  according  to  the  criteria  in 
Subpart  3420. 

If  no  apparent  competitive  interest  is  demonstrated,  then  the  BLM  proceeds  to 
examine  alternatives  to  the  negotiated  lease  sale  being  considered.   After 
consulting  with  the  Governor  of  the  affected  State,  the  RCT,  and  other 
interest  groups,  the  State  Director  (SD)  makes  the  determination  of  whether  or 
not  to  proceed  with  the  negotiated  sale  would  be  in  the  public  interest  and 
publishes  his/her  decision  in  the  Federal  Register. 

4.  Analysis. 

The  BLM  ensures  that  the  tract  being  negotiated  is  or  will  be  covered  in  a 
land-use  plan,  as  required  by  the  FCLAA.   The  BLM  prepares  environmental 
documentation  in  conformance  with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969. 

5.  Meeting  with  Applicant. 

Representatives  of  the  BLM  and  the  applicant  meet  to  discuss  the  information 
and  factors  to  be  included  in  the  maximum  economic  recovery  (MER)/  FMV  report 
and  the  Federal  Register  notice.   This  notice  requests  comments  on  MER  and 
FMV,  both  of  which  are  required  by  the  FCLAA. 

6.  Public  Comment. 

The  public  is  asked  to  comment  on  the  site-specific  lease  terms  developed 
during  the  environmental  analysis  process  and  any  factors  affecting  MER  and 
FMV  for  the  lease  tract. 

7.  Publication  of  the  Decision. 

The  BLM  examines  the  comments  on  the  Federal  Register  notice  and  decides 
whether  or  not  to  proceed  with  the  negotiations.   The  decision  is  published  in 
the  Federal  Register. 

8.  Meeting  with  Applicant. 

Representatives  of  the  BLM  then  meet  with  the  applicant/sale  proponent  and 
discuss  the  preliminary  methods,  model,  and  information  to  use  in  the 
negotiation.   The  goal  of  this  meeting  is  to  review  the  adequacy  of  the 
available  information  and  to  establish  the  need  for  obtaining  any  additional 
information  and  the  most  appropriate  appraisal  procedure  to  use. 
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9.   Draft  Appraisal. 

The  BLM  uses  what  it  believes  to  be  the  best  available  information  and  method 
to  perform  a  draft  appraisal.   This  appraisal  must  conform  to  the  BLM's 
property  appraisal  standards.   These  standards  deal  with  proper  documentation, 
adequate  data,  and  thorough  analysis  of  the  selected  methodology  and  any 
alternative  methodologies. 

10.  Meeting  with  the  Applicant. 

The  BLM  and  the  applicant  discuss  the  results  of  the  draft  appraisal  and 
obtain  any  additional  information  from  the  applicant. 

11.  Final  Appraisal. 

The  BLM^ incorporates  any  improvements  in  the  appraisal  data  and  analysis 
identified  as  a  result  of  the  meeting  with  the  applicant  and  by  the  BLM's 
internal  reviews  in  a  final  appraisal. 

12.  Sale  Panel  Review. 

The  sale  panel  (see  43  CFR  Subpart  3422)  examines  the  final  appraisal  and  the 
proposed  lease  sale  price  to  determine  whether  they  should  recommend  the 
results  to  the  SD. 

13.  Meeting  with  the  Applicant. 

Upon  approval  by  the  SD,  the  BLM  discloses  the  final  appraisal  results  to  the 
applicant  and  explains  the  details  of  the  appraisal  and  the  sale  panel's 
review.   At  this  point,  the  appraisal  and  its  results  are  not  negotiable  with 
the  applicant/sale  proponent,  and  the  appraisal  and  the  price  generated  by  it 
will  constitute  the  Department's  best  and  final  offer  in  the  event  that  the 
Department  decides  to  go  ahead  with  the  sale  after  the  public  is  provided  an 
opportunity  to  comment. 

14.  Public  Comment. 

If  the  applicant  wants  to  proceed  further  with  the  process,  the  appraisal, 
minus  any  proprietary  or  confidential  data,  and  the  method  and  results  of  the 
appraisal  are  published  for  comment  in  the  Federal  Register.   A  public  hearing 
is  held  on  the  negotiated  sale  proposal.   This  hearing  satisfies  the 
requirement  of  the  FCLAA,  which  states  that  no  Federal  coal  lease  may  be 
issued  until  a  public  hearing  has  been  held. 

15.  Final  Decision. 

After  analysis  of  the  public  comments  received,  the  SD  makes  a  final  decision 
to  conclude  the  sale  or  terminate  negotiations  and  publishes  the  decision  in 
the  Federal  Register. 
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16.   Appeals. 

The  public  has  the  right  to  appeal  the  SD's  decision  to  the  Interior  Board  of 
Land  Appeals,  whose  decision  will  be  the  final  administrative  response  of  the 
Department  of  the  Interior. 

C.   Variations  on  the  Basic  Approach 

The  basic  negotiations  procedure  presented  above  has  no  direct  market  test  for 
the  possibility  that  bidding  competition  might  yield  a  higher  price  than  the 
negotiated  value.   Instead,  an  administrative  review  in  step  3,  based  on 
public  comments,  attempts  to  identify  competitive  situations  and  shift  such 
tracts  out  of  the  negotiation  process  and  into  the  standard  competitive  sale 
process.   If  public  concerns  are  raised  later  on  in  step  14  about  the 
negotiated  price  not  being  competitive,  they  would  be  dealt  with 
administratively  via  review  of  the  appraisal  rather  than  by  means  of  a  market 
test.  Variations  on  this  basic  approach  that  alter  steps  3  and/or  14  to 
incorporate  a  direct  competitive  test  are  possible. 

It  is  also  possible  to  shift  a  tract  from  the  competitive  sale  process  back 
into  the  negotiation  process  under  certain  circumstances.   Six  basic 
variations  appear  promising.   They  are  grouped  into  two  sets  of  three,  based 
on  whether  or  not  a  negotiation  will  always  commence,  as  follows: 

Group  1  — 

Tracts  are  identified  administratively  as  captive  tracts  for  which  a 
negotiation  will  always  commence: 

1.  a)   The  party  with  whom  to  negotiate  is  identified  administratively. 

If  more  than  one  party  submits  an  application,  the  Department  will  choose  the 
"best"  applicant  with  whom  to  negotiate  based  on  the  amount  and  quality  of 
data  submitted  along  with  the  application  and/or  the  value  of  the  tract  in  the 
mining  plan  configuration  proposed  by  the  applicant.  A  negotiation  proceeds 
as  in  the  basic  approach.   If  a  rejected  applicant  protests  in  step  14  that  he 
would  have  been  willing  to  pay  more  than  the  negotiated  price,  the  negotiated 
price  would  be  reviewed  administratively  to  be  certain  that  it  is 
"competitive." 

1.  b)  Same  as  l.a)  except  that  if  a  rejected  applicant  protests  in  step  14, 
then  a  bidding  competition  between  the  parties  would  be  held,  with  bidding 
starting  at  the  negotiated  price  and  the  tract  being  leased  to  the  high  bidder. 

1.  c)   If  there  are  multiple  applicants  in  step  3  of  the  basic  approach, 
the  party  with  whom  to  negotiate  would  be  identified  by  holding  an  auction. 
The  high  bidder  gains  the  right  to  negotiate  but  must  pay  no  less  than  was 
offered  in  the  auction  if  the  negotiated  price  turns  out  to  be  less  than  the 
bid  price. 
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Group  2  — 

Tracts  might  or  might  not  be  identified  administratively  as  captive  tracts. 
The  tract  is  appraised  and  put  up  for  lease  sale.   Whether  or  not  a 
negotiation  ensues  depends  on  the  number  of  bids  and  the  size  of  the  high  bid. 

2.  a)   A  negotiation  will  take  place  if  the  tract  gets  one  sealed  bid  and 
the  bid  is  less  than  the  presale  estimate  of  value.   Otherwise,  the  tract  is 
treated  as  a  normal  competitive  offering  and  the  high  bid  accepted  or  rejected 
accordingly. 

2.  b)   A  negotiation  will  take  place  if  the  tract  gets  only  one  sealed 
bid.   If  more  than  one  sealed  bid  is  received,  the  tract  is  treated  as  a 
normal  competitive  offering  and  the  high  bid  accepted  or  rejected  accordingly. 

2.  c)  A  negotiation  with  the  high  bidder  will  take  place  if  the  high  bid 
is  less  than  the  presale  estimate  of  value,  regardless  of  the  number  of  bids 
received  or  whether  sealed  or  oral  bidding  is  used.  If  the  high  bid  exceeds 
the  presale  estimate  it  would  be  accepted. 

D.   Other  Implementation  Issues 

Whatever  decisions  are  reached  as  a  result  of  this  study  on  negotiated  sales, 
Secretary  Clark  committed  the  Department  to  work  with  Congress.   It  is 
anticipated  that  the  decisions  reached  as  a  result  of  the  analyses  in  this 
paper  will  be  communicated  to  Congress  by  letter.   The  letter  would  contain 
the  relevant  analyses  supporting  the  options  chosen  and  would  indicate  a 
willingness  to  explain  these  decisions  on  a  face-to-face  basis.   If  any  of  the 
three  bills  pending  in  Congress  on  the  issue  of  negotiated  sales  is  enacted 
before  the  letter  can  be  sent,  then  at  least  one  option,  that  of  not  seeking 
Congressional  authorization  to  negotiate  the  sale  of  captive  tracts,  would  not 
be  available.   The  letter  would  still  contain,  however,  other  relevant 
analyses  and  would  serve  to  keep  Congress  informed  of  the  Department's 
activities  in  improving  the  Federal  coal  management  program  based  on  an 
evaluation  which  Congress  itself  mandated. 

V •   Options  for  Decision 

There  are  essentially  two  decision  options:   (1)  Seek  or  do  not  seek  authority 
from  Congress  to  negotiate  the  sale  of  Federal  coal  leases;  (2)  propose  to 
Congress  for  implementation,  if  granted  negotiation  authority,  (a)  cooperative 
negotiation  in  general  (b)  a  specific  form  of  cooperative  negitiation,  or  (c) 
no  specific  proposal. 

A.   Seek/Do  not  Seek  Negotiation  Authority. 

1.   Seek  Negotiation  Authority. 

Under  this  option,  the  Secretary  of  the  Interior  would  seek  from  Congress  the 
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authority  to  negotiate  the  sale  of  captive  Federal  coal  lease  tracts. 

Pro:   This  option  would  implement  a  recommendation  of  the  Commission  and 
would  align  with  Congress's  efforts  in  three  pending  bills  to  give 
the  Secretary  negotiation  authority.   It  would  represent  a 
positive  effort  to  eliminate  the  perception  that  captive  Federal 
coal  lease  tracts  are  being  given  away  at  Federal  coal  lease  sales. 

Con:   Unless  an  extensive  public  education  and  public  relations  effort 
went  along  with  this  effort,  critics  of  the  Federal  coal  leasing 
program  would  view  negotiation  as  an  opportunity  for  the  Federal 
Government  to  "give  away"  captive  coal  lease  tracts  at  even  lower 
prices  than  those  generated  by  the  present  competitive  system. 

2.   Do  Not  Seek  Negotiation  Authority. 

Under  this  option  the  Secretary  of  the  Interior  would  not  seek  from  Congress 
the  authority  to  negotiate  the  sale  of  captive  Federal  coal  lease  tracts. 

Pro:   This  option  represents  the  status  quo.   While  all  major  aspects  of 
the  Federal  coal  leasing  program  are  being  reviewed  and  the  other 
recommendations  of  the  Commission  incorporated,  a  novel 
experiment,  like  negotiating  the  sale  price  of  captive  coal  lease 
tracts,  might  cause  more  confusion  and  suspicion  than  the  results 
would  warrant. 

Con:   Not  seeking  negotiation  authority  could  be  interpreted  by 

supporters  of  the  negotiated  sales  concept  as  going  back  on  a 
"commitment"  that  Secretary  Clark  made  in  announcing  how  he  would 
implement  the  Commission's  recommendations.   The  energy  industry 
supports  the  concept  of  negotiated  sales,  and  the  Department  could 
have  a  difficult  time  explaining  why  it  no  longer  believed  that 
this  Commission  recommendation  was  workable. 

If  A. 2  is  chosen,  the  other  two  options  need  not  be  considered. 

B.   Propose  to  Congress  for  Implementation  If  Authority  Is  Granted 

1.   Cooperative  Negotiation,  in  General 

Under  this  option,  cooperative  negotiation  would  be  chosen  as  the  negotiation 
method  of  choice.   The  BLM  would  further  investigate  to  determine  whether  the 
basic  approach  or  one  of  its  variations  would  be  the  best  method  of 
structuring  the  negotiation. 

Pro:   This  option  provides  the  most  flexibility   in  experimenting  with 

cooperative  negotiation  in  that  several  variations  could  be  tested 
to  determine  results.   Further  study  might  reveal  one  or  more  of 
the  methods  as  clearly  superior  to  the  others. 

Con:   This  option  creates  the  need  to  make  additional  decisions  later 
on  and  so  is  not  the  final  resolution  of  the  matter. 
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2.   A  Specific  Form  of  Cooperative  Negotiation. 

Under  this  option  a  specific  form  of  cooperative  negotiation  from  one  of  the 
variations  of  the  basic  approach  that  were  identified  would  be  chosen  as  the 
negotiation  method  of  choice. 

Pro:   This  option  allows  the  implementing  agents  to  focus  their  efforts 
on  one  specific  method  and  to  debug  that  method.   It  removes  the 
need  to  make  further  decisions  on  the  negotiation  approach  to  be 
used. 

Con:   The  method  chosen  may  not  be  the  best  because  of  the  limited 
information  available  at  the  time  of  the  decision. 

3.  No  Specific  Proposal. 

Under  this  option  Congress  would  merely  be  notified  that  the  Department  had 
identified  at^ least  one  feasible  negotiaton  methods,  but  was  not  necessarily 
advocating  this  method.  This  option  recognizes  that  there  may  be  many  methods 
of  negotiation  available  to  the  Department  if  it  knew  about  them  or  had 
experience  in  administering  them.  Options  for  which  Departmental  experience 
is  lacking  include  the  various  types  of  negotiation  including  bargaining  and 
binding  and  nonbinding  arbitration.  These  options  could  not  be  immediately 
implemented  and  would  require  additional  study  and  analysis.   If  this  option 
is  chosen,  additional  time,  money,  and  personnel  resources  would  need  to  be 
committed. 

Pro:  This  option  would  represent  a  very  thorough  analysis  of  the  issues 
and  options  surrounding  the  negotiated  sale  of  captive  Federal 
coal  lease  tracts.   It  could  reveal  simpler  or  better  ways  to 
negotiate  and  could  improve  the  procedures  now  used  in  processing 
coal  land  and  lease  exchanges. 

Con:  This  option  would  require  additional  time,  money,  and  personnel  to 
implement.   Because  it  involves  issues  not  within  the  Department's 
experience,  one  or  more  contracts  might  have  to  be  let  for  the 
work.  Further,  the  results  would  be  uncertain  and  might  show  that 
the  Department  should  not  try  to  negotiate  at  all. 


V.   Options  for  Decision 

There  are  basically  five  options  for  decision:  (1)  seek  negotiation  authority  from 
Congress;  (2)  do  not  seek  negotiation  authority  from  Congress;  (3)  agree  with 
the  general  notion  of  negotiated  sales  without  committing  to  a  specific  negotiation 
method;  (4)  recommend  a  specific  form  of  negotiation  to  Congress;  or  (5)  notify 
Congress  that  a  specific  negotiating  method  had  been  identified  but  that  further 
study  would  be  needed  to  determine  the  most  feasible  method. 

The  concept  of  negotiated  sales  was  not  included  in  any  alternatives  studied  in  the 
coal  programmatic  EIS  supplement,  but  the  assumption  was  made  that  the  Secretary 
would  not  be  granted  authority  to  negotiate. 
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I.  Origin  of  Proposal 

The  Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing, 
proposed  (2-84)  in  Recommendation  V-7  that  industry  bids  on  each  tract 
be  used  along  with  the  pre-sale  appraised  value  for  that  tract  in  the 
post  sale  bid  acceptance/rejection  decision  for  that  tract.  Moreover 
they  proposed  that  such  a  procedure  be  used  only  for  tracts  on  which 
there  was  extensive  competition.  The  Commission  noted  that  the  current 
system  adopted  by  the  Secretary  in  his  July  1983  decisions  had  one  form 
of  such  consideration  and  it  explicitly  did  not  endorse  or  criticize 
this  particular  technique. 

In  current  system,  a  high  bid  is  accepted  if  it  exceeds  an  average  of 
the  tract's  competitive  bids  and  its  pre-sale  appraised  value.  In  order 
to  ensure  that  only  serious  competitive  bids  are  used,  only  bids  which 
exceed  25  percent  of  the  tract's  pre-sale  appraised  value  are  included 
in  the  average.  The  rationale  for  the  system  is  that  competitive  market 
information  at  the  sale  should  be  used  where  possible  to  improve 
valuation  of  sale  tracts. 

The  rationale  for  the  25  percent  screen  is  that  it  tends  to  ensure  that 
bids  considered  are  serious  and  thus  unlikely  to  be  either  frivolous  or 
collusive.  This  "bid  screen  rule"  is  more  restrictive  (makes  it  much 
more  difficult  to  qualify  as  a  "competitive"  bid)  than  the  value  used  on 
the  OCS  where  vigorous  competition  is  more  common. 

II.  The  Secretary's  Response 

The  Department  of  the  Interior  agreed  (3-84)  to  the  Commission's 
recommendation  and  indicated  it  would  continue  to  use  industry  bids  in 
its  bid  acceptance  decisions  for  competitive  tracts.  It  also  agreed  to 
continue  to  use  high  bids  on  competitive  tracts  accepted  in  this  fashion 
in  valuing  other  tracts  lacking  competition  at  the  same  sale.  The 
Department  also  noted  that  a  study  would  be  undertaken  to  determine  if 
25  percent  or  some  higher  or  lower  percent  of  pre-sale  appraised  value 
was  appropriate  for  determining  if  the  multiple  bids  on  tracts  were 
competitive  and  appropriate  for  the  post-sale  averaging  process. 

A  study  of  the  25  percent  screen  to  see  if  it  was  low  enough  to  include 
a  good  share  of  competitive  bids  was  conducted  (6-84).  The  study 
indicated  that  25-35  percent  was  probably  an  appropriate  screen.  The 
analysis  found  that  excluding  bids  on  each  tract  below  25-35  percent  of 
pre-sale  appraised  value  from  the  averaging  process  would  likely  result 
In  moderate  loss  of  market  information  in  the  post-sale  averaging 
estimate. 
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III.  Public  Comment  Summary 

The  25  percent  rule  analysis  was  included  in  the  public  mailing  of  coal 
program  documents  coincident  with  the  June  1984  Public  Meeting  on  the 
subject.   Its  results  were  later  included  in  the  preliminary  appraisal 
guide  material  provided  with  the  December  1984  Public  Meeting. 

Public  reaction  to  the  proposed  25  percent  rule  was  mixed.  Some 
comments  indicated  a  fundamental  misunderstanding  of  the  25  percent  rule 
as  they  stated  that  25  percent  of  pre-sale  value  was  much  too  low  a  bid 
acceptance  criterion  to  instill  public  confidence  in  the  bid  acceptance 
process.  Some  commenters  felt,  however,  it  was  too  high  and  excluded 
too  many  competitive  bids.  Moreover,  they  argued  that  too  much  weight 
was  assigned  to  the  pre-sale  appraisal,  particularly  when  the  Government 
estimate  happened  to  be  significantly  greater  than  fair  market  value. 
Given  this  controversial  response,  the  Deputy  Assistant  Secretary 
directed,  in  February  1985,  a  further  analysis  by  the  Department  of  the 
25  percent  rule. 

In  February  1985  the  25  percent  rule  was  officially  submitted  for  public 
comment  as  part  of  the  Draft  Coal  Appraisal  Guide.  Comments  were 
received  from  the  Governors  of  two  Western  States  and  a  third  state's 
agency.  They  indicated  that  in  their  opinion  a  25  percent  bid 
acceptance  level  was  too  low  to  generate  much  public  confidence  in  the 
bid  acceptance  process. 

The  Department's  response  was  to  reemphasize  that  the  25  percent  of 
appraised  value  was  not  a  bid  acceptance  rule  just  a  test  for  qualifying 
bids  for  inclusion  in  the  averaging  process.  Moreover,  it  was  noted 
this  yielded  a  much  higher  bid  acceptance  criterion.  Similarly,  it  was 
explained  that  the  25  percent  was  being  further  studied,  as  well  as  the 
averaging  procedure  itself,  and  a  higher  or  lower  screen  might  be 
suggested  in  a  November  1985  study. 

The  conclusions  of  the  staff  analysis,  requested  by  the  Deputy  Assistant 
Secretary,  are: 

(1)  The  bid  screen  has  no  effect  on  receipt  of  fair  market  value,  when 
bidders  are  assumed  to  be  submitting  "fair"  bids,  regardless  of  the 
level  of  the  screen.. 

(2)  At  25  percent,  the  valid  bid  information  lost  is  moderate,  but  grows 
rapidly  as  the  screen  levels  are  increased. 

(3)  High  information  losses  (from  higher  screens)  will  result  in  fewer 
bid  acceptance  decisions  through  the  "auditable"  averaging  process,  and 
heavier  emphasis  on  the  more  judgmental  post-sale  evaluation  of  single 
bid  tracts. 

(4)  The  current  procedures  are  expected  to  result,  in  receiving  not  less 
than  fair  market  value,  and  between  1.3  and  1.5  times  the  pre-sale 
appraisal. 
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(5)  Considering  only  the  subset  of  bids  that  would  be  awarded 
through  the  averaging  rule  that  are  less  than  the  pre-sale 
appraisal,  the  analysis  suggests  that  the  awarded  bid  would  not 
be  less  than  82  percent  of  the  pre-sale  appraisal. 

IV.  Implementation 

Implementation  of  the  particular  percentage  rule  selected  would  be  as 
part  of  the  BLM  Manual  System,  the  Coal  Economic  Evaluation  Handbook 
3070-1,  which  is  now  undergoing  (10-85)  final  manual  format  editing. 
The  current  version  is  called  A  Guide  to  Federal  Coal  Property  Appraisal . 

V.  Option  1:  * 

No  change  in  current  procedures.  Make  result  of  staff  analysis 
publically  available. 


Pro: 


-  expected  to  result  in  receipt  of  not  less  than  fair  market 
value 

-  consistant  with  comment  that  the  government  should  not  award  a 
tracts  where  the  bid  is  less  than  75  or  80  percent  of  its 
pre-sale  appraisal 

-  low  to  moderated  valid  information  losses 


Con: 


-  may  continue  to  be  perceived  as  low  by  some  and  high  by  others. 
Option  2: 

Use  a  higher  qualifying  screen. 
Pro: 

-  may  improve  public  confidence. 


Con: 


-  the  screen  would  have  to  be  raised  to  75  percent  to 
significantly  improve  confidence  of  that  segment  of  the  public 

-  significantly  higher  loss  of  valid  information  as  screen  is 
raised 

-  less  applicability  of  averaging,  and  more  reliance  on  judgement 
in  post-sale  evaluation  could  be  a  source  of  criticism  later. 
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Option  3: 

Use  a  lower  qualifying  screen. 

Pro: 

-  some  potential  for  gain  in  valid  information 

-  favored  by  industry 

Con: 

-  likely  to  result  in  adverse  public  reaction 

Option  4: 

Use  a  qualifying  screen  of  25  percent  in  conjunction  with  a  bid  acceptance 
criterion  of  75  percent. 

Pro: 

~  responsive  to  critics,  who  mistook  the  bid  qualifying  screen  for  the  bid 
acceptance  criterion 

-  allows  use  of  valid  bid  information  in  the  averaging  process  while  still 
keeping  a  tight  check  on  which  bids  could  be  accepted 

Con: 

-  new,  complicated  to  explain,  and  more  difficult  to  defend 

-  likely  to  result  in  complaints  that  the  75  percent  criterion  would  reject 
too  many  valid  bids 

-  likely  to  result  in  criticism  that  the  whole  concept,  since  values  less  than 
100  percent  of  the  presale  estimate  of  tract  value  were  used  in  the  qualifying 
screen  and  in  the  bid  acceptance  criterion 
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27.  MINIMUM  BIDS  FOR  FEDERAL  COAL  LEASE  TRACTS 

I.  Origin  of  Proposal 

This  issue/option  paper  discusses  the  principal  issues  relating  to  minimum 
bonus  bids  for  Federal  coal  leases.  The  purpose  of  this  paper  is  to  respond 
to  a  recommendation  of  the  Commission  on  Fair  Market  Value  Policy  for  Federal 
Coal  Leasing  and  to  partially  fulfill  the  Secretary's  response  to  that 
recommendation.  In  its  February  1984  report  to  Congress,  the  Commission 
recommended: 

Minimum  submissible  bids  should  be  established  on  a  regional  basis. 
This  minimum  should  be  expressed  as  an  amount  per  ton. 

The  five-member  Commission,  appointed  by  Secretary  Watt  at  the  direction  of 
Congress,  made  recommendations  on  a  number  of  aspects  of  the  Federal  coal 
program,  including  minimum  bids.  Its  report,  Report  of  the  Commission  on  Fair 
Market  Value  Policy  for  Federal  Coal  Leasing,  was  presented  to  Congress  in 
February  1984. 

The  report  section  dealing  with  minimum  bids  appears  on  pages  224  through 
230.  After  discussing  the  pros  and  cons  of  minimum  bids,  the  report  examined 
the  effects  of  the  $100  per  acre  regulatory  minimum  bid  and  concluded  that  the 
minimum  bid  had  different  effects  in  different  regions.  It  also  concluded 
that  the  number  of  tons  of  coal  per  acre  varied  considerably  from  region  to 
region  and  within  each  region.  The  Commission  believed  that  minimum  bids 
expressed  as  cents-per-ton  rather  than  as  dollars-per-acre  and  established  on 
a  regional  as  opposed  to  a  national  basis  would  more  realistically  reflect  the 
conditions  affecting  Federal  coal  leasing.  The  commission  also  rejected  the 
use  of  an  entry  fee  fearing  it  might  deter  companies  from  participating  in 
lease  sales. 

II.  Secretary's  Response 

In  his  March  1984  response  to  the  Commission's  report,  Secretary  Clark 
tentatively  concurred  with  this  recommendation  but  stated  that  public  comments 
would  be  requested  before  the  recommendations  would  be  accepted  as  a  final 
rulemaking.  Public  comments  have  been  received  as  a  result  of  two  meetings 
with  interest  groups  on  the  overall  program  in  July  and  December  1984,  as  part 
of  the  comment  period  on  the  draft  supplement  to  the  1979  Federal  coal 
management  program  EIS,  and  as  part  of  the  comment  periods  on  the  proposed 
rulemaking,  November  5,  1984  -  January  5,  1985,  and  March  15,  1985  -  May  9, 
1985. 

The  proposed  rulemaking  that  the  public  commented  on  would  have  established 
minimum  bids  on  a  regional  basis  and  would  have  allowed  their  expression  in 
dollars-per-acre  or  in  cents-per-ton.  The  proposed  rulemaking  also  requested 
comments  on  what  the  regional  minimum  should  be  and  stated  that  they  would 
later  be  published  in  a  Federal  Register  notice. 
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The  Bureau  is  continuing  to  study  the  effects  of  regional  minimums  on  the 
timing  and  extent  of  leasing.   The  BLM  in  conjunction  with  the  RCT's  will  be 
analyzing  each  region  concerning  an  appropriate  regional  minimum.  Although 
the  Commission  recommended  against  the  use  of  an  entry  fee,  the  Bureau  is  also 
studying  this  mode  of  screening  nuisance  bids. 

III.  Public  Comment  Summary 

The  public  comments  received  to  date  indicate  some  sharply  differing 
viewpoints  on  the  objectives  that  these  minimum  bids  should  achieve  and  how 
they  should  be  calculated. 

To  date,  seven  commenters  have  responded  to  the  proposal.  These  commenters 
represent  one  other  Federal  agency,  two  conservation  groups,  and  four  industry 
groups,  including  an  industry  trade  association.  The  majority  of  commenters 
oppose  the  establishment  of  minimum  bids  on  a  regional  basis  and  their 
expression  in  cents-per-ton. 

Commenters  supporting  the  regional  minimum  bid  concept  believe  that  regional 
minimum  bids  make  sense  and  are  justified  by  regional  differences  in  coal 
quality  and  quantity.  Commenters  opposed  to  the  regional  minimum  bid  concept 
disagree  that  intraregional  differences  are  any  less  than  interregional 
differences.  Commenters  opposed  to  the  regional  minimum  bid  support  the 
status  quo  or  the  establishment  of  minimum  bids  on  a  tract-by-tract  basis. 
Two  of  these  commenters  pointed  out  that,  if  the  purpose  of  the  minimum  bid  is 
to  screen  out  nuisance  bids,  then  elaborate  regional  minimum  bids  are  not 
necessary. 

Only  one  commenter  supported  the  cents-per-ton  proposal  without  reservation. 
Two  others  supported  it  but  believed  that  the  Department  had  to  establish  the 
amounts  through  a  rulemaking,  not  through  a  Federal  Register  notice  as  stated 
in  the  proposed  rulemaking. 

Finally,  two  of  the  commenters  were  extremely  wary  of  the  Department's 
intentions  in  proposing  the  regional  minimum  bid  rulemaking.  They  view  the 
changes  as  an  elimination  of  the  $100  per  acre  minimum  and  as  an  attempt  to 
sell  Federal  coal  for  less  than  it  is  worth. 

IV.  Implementation 

The  regulations  will  need  to  be  changed  to  reflect  the  selected  option,  unless 
the  option  to  maintain  the  current  procedures  is  selected. 

V.  Options  for  Decision 

*  Option  1:  Adopt  rulemaking  as  follows: 

Minimum  bids  will  be  established  on  a  regional  basis  and  may  be 
expressed  in  either  dollars-per-acre  or  cents-per-ton.  In  no  case 
shall  the  minimum  bid  be  less  than  $100  per  acre  or  its  equivalent  in 
cents-per-ton. 
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Con: 


Pro: 

o  A  minimum  bid,  regional  or  national,  can  be  used  to  establish 
a  floor  value  below  which  leasing  will  not  occur  but  above 
$100  per  acre  as  appropriate. 

o  Regional  differences  in  the  value  of  the  coal  reserves  can  be 
reflected  in  a  regional  minimum  bid. 

o  The  proposal  essentially  adopts  the  Commission's 

recommendation  while  addressing  the  concerns  raised  by  the 
commenters . 

o  The  $100  per  acre  floor  has  been  used  for  nearly  four  years 
and  has  been  generally  acceptable. 

A  minimum  bid,  regional  or  national,  is  not  a  screen  against 
nuisance  bids.  There  is  little  cost  associated  with  a  bid 
unless  that  bid  is  accepted. 

o  If  set  too  high,  a  minimum  bid,  regional  or  national,  may 
dissuade  serious  bidders  from  pursuing  the  acquisition  of  the 
coal  tract.  A  $100  per  acre  minimum  bid  may  have  such  an 
effect  in  the  Fort  Union  and  Southern  Appalachian  regions. 

o  A  cents-per-ton  expression  with  a  $100  per  acre  constraint  may 
impede  leasing  of  true  bypass  coal  if  such  coal  is  of 
relatively  little  value  to  the  adjacent  owner. 

Option  2:    Adopt  the  regulatory  change  proposed  in  the  Federal  Register 

notices  of  November  5,  1984  and  March  15,  1985,  and  administered 
a  Secretarial  Order.  The  language  of  the  rulemaking,  if  adopted, 
would  be: 

Minimum  Bids  will  be  established  on  a  regional  basis  and  may  be 
expressed  in  either  dollars-per-acre  or  cents-per-ton. 

By  Secretarial  Order,  not  regulation,  the  minimum  bid  shall  not  be  less  than 
$100  per  acre  or  its  equivalent  in  cents-per-ton  until  the  Bureau  has 
completed  its  studies  of  the  issue. 

Pro: 

o  A  minimum  bid,  regional  or  national,  can  be  used  to  establish 
a  floor  value  below  which  leasing  will  not  occur. 

o  Regional  differences  in  the  value  of  the  coal  reserves  can  be 
reflected  in  a  regional  minimum  bid. 
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o  The  proposal  essentially  adopts  the  Commission's 
recommendation. 

o  Allows  Department  to  set  regional  minimum  bids  when  analysis 
is  completed  without  possibly  having  to  revise  regulations. 

o  A  minimum  bid,  regional  or  national,  is  not  a  screen  against 
nuisance  bids. 

o  Commenters  opposed  this  option  as  an  attempt  to  do  away  with 
an  effective  minimum  bid  and  the  associated  guarantee  of  at 
least  a  return  of  $100  per  acre  for  the  coal. 

Option  3:    Retain  the  current  regulation.  The  existing  language  is:  Minimum 
bonus  bids  shall  not  be  less  than  $100  per  acre. 


Con: 


Pro: 


Con: 


o  A  minimum  bid  can  be  used  to  establish  a  floor  value  below 
which  leasing  will  not  occur  but  above  $100  per  acre  as 
appropriate . 

o  The  current  regulations  address  the  concerns  raised  by  the 
commenters . 

o  The  $100  per  acre  floor  has  been  used  for  nearly  four  years 
and  has  been  generally  acceptable. 

o  Under  the  current  rules,  regional  differences  in  the  value  of 
the  coal  reserves  can  be  reflected  in  the  minimum  bid. 


o  A  minimum  bid,  regional  or  national,  is  not  a  screen  against 
nuisance  bids. 

o  This  may  be  viewed  as  not  being  responsive  to  the  Commission's 
recommendation . 

o  With  the  regulatory  requirement  of  a  $100  per  acre  floor  value 
the  Bureau  and/or  RCT  does  not  have  the  flexibility  to  deal 
with  situations  where  tract  values  within  a  region  are 
generally  less  than  $100  per  acre  or  where  specific  bypass 
tracts  have  relatively  little  value  to  the  adjacent  owner. 
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Option  4:  Eliminate  the  use  of  minimum  bids. 

Pro: 

o  As  used  in  the  Federal  Coal  Program,  a  minimum  bid  is  a 

relatively  ineffective  tool  in  screening  out  nuisance  bids.  It 
is  also  somewhat  duplicative  of  the  Fair  Market  Value 
determination.  Elimination  of  the  requirement  would  simplify 
the  leasing  process. 

Cons 

o  This  would  be  viewed  as  not  being  responsive  to  the 

Commission's  recommendation  and  the  public  comments  received. 

o  Without  a  minimum  bid  requirement,  no  floor  value  is 

established  for  leasing.  This  could  be  viewed  as  an  effort  to 
lease  coal  reserves  without  limit  or  without  concern  for  the 
payment  the  public  will  receive  for  Federal  coal  leases  when 
both  competition  and  appraisal  fail. 
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28.   DELAYED  OPENINGS  V.  DELAYED  ANNOUNCEMENT  OF  BIDS 
I.   Origin  of  Proposal 

Recommendation  V-7  of  the  Linowes  Commission  Report  stated  that,  "The  industry 
bids  received  on  tracts  in  a  [Federal  coal]  lease  sale  on  which  there  was 
extensive  competition,  along  with  the  government's  pre-sale  appraisals,  can 
constitute  appropriate  and  important  sources  of  information  for  post-bid 
acceptance  and  rejection  decisions." 

The  Department  uses  industry  bids  in  its  postsale  decisionmaking  in  two 
successive  steps  as  described  below. 

Step  1  —  For  each  tract  with  acceptable  multiple  competitive  bids,  the 
average  value  of  the  tract  is  calculated  based  on  the  acceptable  competitive 
bids  and  the  government's  presale  appraisal.   The  high  bid  is  accepted  if  it 
exceeds  this  average  value. 

Step  2  —  For  each  tract  without  multiple  competitive  bids,  a  new  postsale 
appraisal  is  created  by  using  the  high  bids,  as  accepted  in  Step  1  above,  as 
comparison  values.   The  high  bid  is  accepted  if  it  exceeds  this  postsale 
appraisal. 

The  Commission  generally  supported  this  postsale  decisionmaking  process.   It 
did,  however,  make  some  suggestions  for  possible  improvements  in  the  process. 
The  Commission  suggested  that  the  criterion  used  to  identify  "competitive" 
bids  in  Step  1  needed  further  review.   Accordingly,  the  Department  has  done 
such  a  review.   (See  SID,  page  55,  and  SID  Appendix  II,  page  11-151.) 

The  Commission  also  raised  the  concern  about  Step  2  that  "knowledge  of  the 
bids  [made  for  the  one-bid  tracts]  could  influence  the  many  professional 
judgments  that  must  be  made  in  performing  an  appraisal  [of  these  one-bid 
tracts].   This  possibility  could  undermine  public  confidence  in  the  fair 
market  value  procedures."  The  Commission  suggested  that  "one  way  to 
counteract  this  concern  would  be  to  establish  a  procedure  by  which  the  amounts 
bid  on  one-bid  tracts  are  not  announced,  at  least  to  the  appraisal  team,  until 
after  completion  of  the  postsale  appraisal  [of  the  one-bid  tracts]." 

II.   Secretary's  Response 

In  its  response  to  the  Commission,  the  Department  agreed  to  adopt  the 
suggestion  to  keep  knowledge  of  amounts  bid  on  one-bid  tracts  from  the 
evaluation  team  until  they  completed  their  reappraisals  of  such  tracts  based 
on  multiple-bid  tract  results.   The  Department  proposed  to  implement  this 
initiative  in  a  simple  but  somewhat  different  way  than  that  suggested  by  the 
Commission.   Rather  than  not  open  the  bids  on  the  one-bid  tracts,  the 
Department  proposed  to  open  the  bids  but  not  publicly  announce  (or  reveal  to 
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the  evaluators)  the  bids  on  the  one-bid  tracts  until  after  the  evaluators  had 
completed  their  reappraisals  of  the  one-bid  tracts.   Because  this  procedure 
would  violate  current  regulations  that  require  that  "the  authorized  officer 
shall  read  all  sealed  bids,  and  shall  announce  the  highest  bid,"  the  BLM 
requested  public  comment  on  a  proposal  to  drop  the  above  sentence  from  its 
regulations. 

III.   Public  Comment  Summary 

The  proposal  was  presented  for  public  review  and  comment  as  part  of  the 
proposed  rulemaking  on  the  Commission  recommendations  in  the  Federal  Register 
on  November  5,  1984,  and  March  15,  1985,  and  as  part  of  the  draft  EIS 
Supplement  published  on  February  8,  1985.   Comments  on  the  draft  EIS 
supplement  were  accepted  through  May  9,  1985. 

Comments  were  received  from: 

Western  Organization  of  Resource  Councils 
Mining  and  Reclamation  Council  of  America 
National  Wildlife  Federation 
Getty  Mining  Company 
Western  Energy  Company 

The  proposal  to  change  the  regulations  met  with  severe  public  outcry.   Certain 
public  interest  groups  demanded  the  right  to  know  the  bids  once  they  were 
opened.   Two  commenters  indicated  that  they  would  file  Freedom  of  Information 
Act  requests  to  get  those  amounts.   The  proposal  was  termed  a  "gag  order"  and 
an  invitation  to  collusion  between  the  Department  and  the  bidders  on  one-bid 
tracts.   There  was  fear  that  the  opened  but  undisclosed  bids  would  be  changed. 


Analysis  of  Comments 

Based  on  reading  the  comments,  it  was  apparent  that  this  regulatory  proposal 
could  undermine,  rather  than  enhance,  public  confidence  in  the  postsale 
decisionmaking  process.   However,  withdrawal  of  the  regulation  change  proposal 
would  appear  to  necessitate  a  revocation  of  the  Department's  commitment  to 
adopt  the  Linowes  Commission's  suggestion  to  keep  knowledge  of  the  bids  on  the 
one-bid  tracts  secret  from  the  evaluation  team  while  they  did  their  postsale 
appraisals  of  the  one-bid  tracts.   The  Department  dismissed  out-of-hand  the 
idea  of  sequestering  the  evaluation  team  from  the  time  the  bids  were  opened 
and  announced  until  after  they  completed  their  postsale  work.   Sequestering 
would  be  an  excessive  burden  on  the  evaluators.   Also,  there  appeared  to  be  no 
practical  way  to  assure  the  public  that  the  evaluation  team  would  remain 
sequestered  for  the  entire  time  period. 

Upon  further  review,  however,  it  was  recognized  that  the  original 
implementation  suggestion  made  in  the  Commission  Report  was  still  available. 
This  could  be  accomplished  by  having  the  tract  numbers  written  on  the  outside 
of  the  bid  envelopes  so  that  the  number  of  bids  on  each  tract  could  be  counted 
without  opening  the  bids.   Single-bid  tracts  could  then  be  easily  separated 
from  those  tracts  receiving  multiple  bids. 
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Consultation  with  the  Solicitor's  Office  within  the  Department  confirmed  that 
this  approach  could  be  implemented  under  current  regulations  as  described 
below. 

1.  Announce  in  the  sale  notice,  which  is  posted  at  least  30  days  before  the 
lease  sale,  that  the  tract  number  must  be  written  on  the  outside  of  the  bid 
envelope.   Announce  that  sealed  bids  will  be  accepted  until  a  specified  time 
on  a  specified  date  and  that  all  sealed  bids  received  after  that  specified 
hour  will  be  returned.   Announce  that  the  sale  may  be  held  in  two  parts,  a 
specified  period  of  time  apart,  depending  on  whether  or  not  multiple  bids  are 
received. 

2.  After  the  closing  time  on  the  specified  date,  the  number  of  bids  submitted 
on  each  tract  will  be  counted  and  announced.  If  there  are  no  tracts  with  more 
than  one  sealed  bid,  then  all  bids  would  be  read  and  announced  immediately. 

3.  If  there  are  tracts  with  more  than  one  sealed  bid,  then  the  sale  would  be 
held  in  two  parts.   The  bids  on  tracts  with  multiple  bids  would  be  opened 
immediately  and  the  high  bids  announced.   The  remaining  bids  on  the  one-bid 
tracts  would  not  be  opened  at  that  time.   They  would  be  opened  publicly,  read, 
and  announced  at  the  second  part  of  the  sale,  after  the  evaluation  team 
completed  its  reappraisals  of  the  one-bid  tracts  based  on  the  new  comparison 
values  it  obtained  from  the  multiple-bid  tracts. 

V.   Options  for  Decision 

There  are  three  options  associated  with  this  issue  —  (1)  open  all  sealed  bids 
and  announce  the  bids  immediately  (i.e.,  the  current  procedure);  (2)  open  all 
sealed  bids  but  delay  announcing  the  bids  on  one-bid  tracts  until  after  the 
evaluation  team  has  completed  its  reappraisals  of  the  one-bid  tracts  (i.e., 
implementation  of  the  Commission's  suggestion  as  originally  proposed  by  the 
Department);  and  (3)  open  the  bids  on  multiple-bid  tracts  and  announce  these 
bids  immediately,  but  delay  opening  and  announcing  the  bids  on  the  one-bid 
tracts  until  after  the  evaluation  team  has  completed  its  reappraisals  of  the 
one-bid  tracts  (i.e.,  implementation  of  the  Commission's  suggestion  as 
originally  proposed). 

Option  1.  Open  all  sealed  bids  and  announce  the  bids  immediately. 

Pro:   1.    Current  regulations  require  that  all  bids  be  opened  and 

announced  at  lease  sales.   This  has  been  the  practice  at  least 
since  1979,  and  it  has  met  with  public  acceptance. 

2.    Some  believe  that  all  amounts  bid  for  coal  lease  tracts  is 

public  information,  which  they  have  a  right  to  know  at  the  sale. 

Con:   1.    This  option  would  not  implement  the  Commission's  suggestion 

that  knowledge  of  the  amounts  bid  for  the  one-bid  tracts  should 
be  kept  from  the  evaluation  team  until  the  reappraisals  of  the 
one-bid  tracts  were  completed. 
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2.  It  would  represent  a  reversal  of  a  commitment  made  in  the 
Department's  response  to  the  Commission  report  (i.e.,  the 
Department  would  adopt  the  Commission's  suggestion). 

*  Option  2.    Open  all  sealed  bids  but  delay  announcing  the  bids  on  the 

one-bid  tracts  until  after  the  evaluation  team  has  completed 
its  reappraisals  of  the  one-bid  tracts. 

1.  This  option  would  implement  the  Commission's  suggestion  that 
knowledge  of  the  amounts  bid  for  the  one-bid  tracts  should  be 
kept  from  the  evaluation  team  until  the  reappraisals  of  the 
one-bid  tracts  were  completed. 

Con:   1.   There  is  no  real  public  support  for  this  option  and  some  strong 
negative  reaction  to  it.   Some  fear  collusion  between  the 
Department  and  the  bidders  between  the  time  that  the  bids  would 
be  opened  and  the  time  that  they  would  be  announced. 

2.  This  was  not  the  approach  that  the  Commission  implied  when  it 
suggested  that  tract  numbers  written  on  the  outside  of  bid 
envelopes  could  be  used  to  identify  the  number  of  bids  received 
on  all  tracts  being  offered  for  lease  sale. 

3.  Adoption  of  this  option  would  require  a  change  in  the  existing 
rules. 

Option  3.  Open  the  bids  on  multiple-bid  tracts  and  announce  these  bids 
immediately,  but  delay  opening  and  announcing  the  bids  on  the 
one-bid  tracts  until  after  the  evaluation  team  has  completed  its 
reappraisals  of  the  one-bid  tracts. 

Pro:   1.   This  option  would  implement  the  Commission's  suggestion  that 

knowledge  of  the  amounts  bid  for  the  one-bid  tracts  should  be 

kept  from  the  regional  evaluation  team  until  reappraisals  of 
the  one-bid  tracts  were  completed. 

2.  This  option  would  require  no  change  in  the  existing 
regulations. 

3.  All  bids  would  be  announced  publicly  at  the  time  that  they  are 
opened  which  should  mitigate  public  concerns  that  information 
would  be  withheld  from  the  public  or  that  collusion  between 
bidders  and  the  Department  to  change  the  opened-but-not 
-announced  bids  would  occur. 

Con:   1.   Under  this  option,  there  would  be  the  additional  administrative 
cost  of  holding  a  second  public  meeting  whenever  multiple  bids 
are  submitted  at  a  regional  sale. 
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Critics  who  fear  collusion  between  the  Department  and  the 
bidders  might  still  worry  that  the  unopened  bids  for  the 
one-bid  tracts  may  be  switched  during  the  period  between  the 
first  and  second  parts  of  the  sale. 


APPENDIX  III 
THE  FEDERAL  COAL  PROGRAM  UNSUITABILITY  CRITERIA 


This  appendix  is  a  discussion  of  the  Federal  coal  program  unsuitability 
criteria  and  related  issues  which  have  been  raised  frequently  since  their 
adoption  in  1979.  This  appendix  also  specifically  identifies  unsuitability 
criteria  issues  that  require  Secretarial  decision.  Parts  A  through  C  contain 
background  material  related  to  the  development,  history,  and  use  of  the  20 
unsuitability  criteria.  The  unsuitability  criteria  portion  of  the  proposed 
action  of  the  supplemental  EIS  is  described  in  Part  D.  Part  E  is  a  summary  of 
the  public  comments  received  by  the  Bureau  on  the  subject  of  the  unsuitability 
criteria.  Part  F  is  a  discussion  of  the  issue  before  the  Secretary  for  a 
decision  with  regard  to  altering  the  list  of  unsuitability  criteria. 
Additionally,  in  Part  F,  each  of  the  six  proposed  criteria  are  described  at 
length.  Part  G  summarizes  the  changes,  based  on  public  comments  and  the  BLM 
Review  of  Unsuitability  Criteria,  which  if  made,  would  clarify  the  current 
regulations  at  43  CFR  3461,  [the  unsuitability  criteria]. 

These  20  unsuitability  criteria  are  a  unique  feature  of  the  Federal  coal 
program  adopted  in  1979.   Since  then,  the  purpose  of  these  criteria  has  been 
to  assess  whether  certain  environmental  conditions  are  present  within  a  given 
study  area  so  that  lands  acceptable  for  coal  leasing  can  be  identified.  The 
use  of  these  20  criteria  has  been  the  subject  of  considerable  debate  and 
controversey  which  has  carried  through  the  review  of  the  coal  program 
initiated  by  the  Secretary  in  1984.  The  Office  of  Technology  Assessment  (OTA) 
report,  Environmental  Protection  in  the  Federal  Coal  Leasing  Program,  (OTA 
1984)  did  not  contain  specific  recommendations  concerning  the  use  of  the 
unsuitability  criteria  but  discussed  five  perceived  problem  areas:  (1) 
inadequate  data  analysis  to  support  decisions,  (2)  lack  of  time  for  adequate 
pre-sale  planning  and  environmental  analysis,  requiring  the  applying  of  the 
criteria  to  be  deferred  until  activity  planning,  (3)  insufficient  regulatory 
guidelines  and  standards  for  determining  whether  existing  data  are  adequate, 
(4)  inconsistent  application  of  criteria  from  one  region  to  the  next  due  to  a 
lack  of  uniform  procedures,  and  (5)  the  lower  likelihood  that  an  area  would  be 
excluded  from  further  consideration  for  leasing  by  the  use  of  the 
unsuitability  criteria  based  on  1982  and  1983  changes  to  the  program 
regulations  in  43  CFR  3400. 

A.   SECRETARY'  S  RESPONSE  TO  THE  OTA  REPORT 

In  his  response  to  this  OTA  report,  the  Secretary  of  the  Interior  asked  BLM  to 
examine  the  effects  of  the  1982  and  1983  changes  to  the  rules  governing  the 
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unsuitability  criteria.  In  March  1985,  BLM  prepared  and  distributed  to  all 
those  receiving  copies  of  the  draft  supplemental  EIS,  a  report  entitled 
Review  of  the  Unsuitability  Criteria  in  Federal  Coal  Leasing  (BLM  1985).  BLM 
received  23  comment  letters  on  the  Review.  The  responses  to  these  comments 
along  with  the  Review  are  included  as  Appendix  1  of  the  coal  program 
supplemental  EIS  published  in  October  1985. 

B.   BACKGROUND  ON  UNSUITABILITY  CRITERIA 

The  proposal  to  use  unsuitability  criteria  was  a  new  feature  of  the  land  use 
SSn?Sf  portlon  of  the  Preferred  Federal  coal  management  program  described  in 
the  iy7y  FES  and  adopted  by  the  Secretary  in  his  decision  of  June  1979  (see 
Secretarial  Issue  Document  Federal  Coal  Management  Program.  June  1,  1979) 
The  objective  in  developing  the  unsuitability  criteria  was  to  provide  a  means 
for  the  Secretary  of  the  Interior  to  conduct  a  part  of  the  Federal  lands 
review  required  by  the  Surface  Mining  Control  and  Reclamation  Act  (SMCRA) 
during  land  use  planning  and  to  protect  other  resources  and  values  for  legal 
and  public  policy  purposes.  The  criteria  constitute  one  of  four  procedures 

i^fa°therS  Sre  C°ai   deyel°Pment  potential,  multiple  resource  assessment  and 
surface  owner  consultation)  used  to  assure  that  Federal  coal  development 
proceeds  in  an  environmentally  acceptable  manner. 

Designating  Areas  Unsuitable  For  Surface  Coal  Mining 

SMCRA  identifies  a  variety  of  land  uses  or  classifications  with  which  surface 
coal  mining  might  be  considered  incompatible  and  establishes  processes  for 
designating  such  lands  unsuitable  for  mining.   One  set  of  unsuitability 
classifications  essentially  applies  to  all  surface  mining,  subject  to  certain 
exceptions  and  valid  existing  rights  when  the  law  was  enacted.  A  second  set 
of  classifications  allows  lands  to  be  designated  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining  either  through  a  normal  Federal  or  State 
land  use  planning  and  review  process. 

Other  unsuitability  classifications  as  defined  by  SMCRA  include:  lands  where 
reclamation  pursuant  to  the  Act  is  not  technologically  or  economically 
feasible;  lands  where  surface  mining  would  be  incompatible  with  existing  State 
or  local  land  use  plans  or  program;  fragile  or  historic  lands,  where 

«n?oaw??S  C°Uid  res"ltJlin  significant  damage  to  important  historic,  cultural, 
scientific,  and  aesthetic  values  and  natural  systems;  renewable  resource 
lands,  in  which  mining  could  result  in  loss  or  reduction  of  long-range 
productivity  of  water  supply  or  food  or  fiber  products,  including  aquifers  and 
aquifer  recharge  areas;  or  natural  hazard  lands,  where  mining  could  endanger 
life  and  property,  including  areas  subject  to  frequent  flooding  and  unstable 
geology.  Unsuitability  determinations  must  be  integrated  as  closely  as 
possible  with  present  and  future  land  use  planning  and  regulation  at  all 
levels  of  government. 
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SMCRA  directs  the  Secretary  to  review  Federal  lands  to  determine  whether  they 
are  unsuitable  for  all  or  certain  types  of  surface  mining.  This  review  is 
conducted  principally  through  the  land  use  planning  processes  of  surface 
management  agencies  (SMAs),  but  extends  through  the  approval  process  for 
mining  permits.  During  this  review  the  standards  in  Section  522(a)(2)  and  (3) 
of  SMCRA  must  be  applied  to  Federal  lands,  including  private  surface  lands 
overlying  Federal  coal. 

Another  process  which  can  be  used  to  address  the  unsuitability  criteria  is  the 
petition  process  implemented  by  OSM.  Basically,  parties  with  an  interest  that 
may  be  adversely  affected  may  petition  the  regulatory  authority  to  have  an 
area  designated  unsuitable,  or  to  have  such  a  designation  terminated.  Such  a 
petition  must  be  supported  by  facts,  and  is  subject  to  a  requirement  for  a 
public  hearing  in  the  affected  area. 

Unsuitability  Criteria  in  43  CFR  3461 

The  unsuitability  criteria  in  43  CFR  3461  are  used  to  identify  lands  that  must 
be  set  aside  from  coal  leasing  to  preserve  resources  or  values  of  concern. 
The  20  criteria  can  be  divided  into  four  categories: 

o   those  required  under  Sections  510  or  522  of  SMCRA  (e.g.,  Federal 
lands  system,  buffer  zones  along  rights-of-way  and  next  to 
communities  and  buildings,  historic  sites,  and  alluvial  valley 
floors;  Nos.  1,  2,  3,  7,  19); 

o   those  that  are  discretionary  under  Section  522  of  SMCRA  (e.g.,  scenic 
areas,  land  used  for  scientific  studies,  municipal  watersheds,  and 
floodplains;  Nos.  4,  5,  6,  8,  16,  17); 

o   those  that  embody  requirements  under  other  laws  that  the  Department 
of  the  Interior  proposes  to  enforce  by  applying  unsuitability 
criteria  (e.g.,  Federally  listed  endangered  species  and  bald  and 
golden  eagle-related  criteria;  Nos.  9  through  14,  and  18);  and 

o   those  that  are  not  required  by  law  but  that  the  Department  of  the 
Interior  proposes  to  apply  in  its  discretion  as  good  public  policy 
(e.g.,  state  resident  fish  and  wildlife,  and  state-proposed  criteria; 
Nos.  15  and  20). 
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1979  Federal  Coal  Management  Program  Adopted 

The  1979  Secretarial  Issue  Document  for  the  Federal  Coal  Management  Program 
(op.  cit.  June  1,  1979)  documented  decisions  reached  on  the  unsuitability 
criteria.  At  first,  24  criteria  were  suggested,  but  after  technical  review 
and  further  study,  only  20  criteria  were  adopted.  Criteria  dealing  with 
buffer  zones  for  state  lands  designated  unsuitable,  prime  farmlands,  wetlands, 
and  reclaimability  were  not  adopted.  The  state  land  buffer  zone  criterion  was 
not  adopted  because  the  Secretary  concluded  that  criterion  No.  20  (lands 
unsuitable  by  criteria  proposed  by  a  state  and  adopted  by  the  Secretary 
through  rulemaking)  and  the  multiple  use  assessment  carried  out  in  land  use 
planning  provided  adequate  protection.  The  Secretary  deleted  the  prime  farm 
lands  and  reclaimability  criteria  because  the  data  gathering  process  was 
considered  to  be  too  costly  and  time  consuming  to  undertake  in  land  use 
planning  and  these  values  are  fully  protected  in  the  mine  permit  review 
process.  With  regard  to  the  wetlands  criterion,  the  Secretary  directed  that 
further  study  be  conducted  to  clarify  the  meaning  of  the  criterion.  Although 
this  study  resulted  in  options  for  the  reproposal  of  the  criterion,  no  further 
action  was  taken.  The  Secretary  also  directed  further  study  of  criterion  for 
air  quality  and  sole-source  aquifers,  but  no  recommendations  were  developed. 

1982/1983  Unsuitability  Criteria  Rulemaking 

In  1982  changes  were  made  to  the  43  CFR  3400  Coal  Management  regulations. 
Most  of  these  1982  rulemaking  changes  were  made  in  response  to  the  court 
decision  in  Texaco  and  National  Coal  Association  v.  Andrus,  et  al.  (Civil  No. 
79-2448,  D.D.C.,  August  15,  1980),  known  as  Texaco .   Specific  changes  relating 
to  the  application  of  the  unsuitability  criteria  were  made  in  the  1982 
rulemaking  are  outlined  in  the  Bureau's,  A  Review  of  the  Unsuitability 
Criteria  in  Federal  Coal  Leasing,  (pages  8-IoT^  The  court  generally  upheld 
the  basis  of  the  unsuitability  criteria,  ruled  in  favor  of  the  Department  on 
some  points,  and  returned  several  regulations  to  the  Department  for  revision. 

1984  Studies  of  the  Unsuitability  Criteria  by  the  OTA  and  BLM 

The  OTA  in  its  study,  Environmental  Protection  in  the  Federal  Coal  Leasing 
Program  found  five  problem  areas  associated  with  the  BLM"  s  use  of  the  20 — 
criteria  including  the  1982/1983  unsuitability  criteria  rulemaking.  In  his 
July  1984  response  to  the  OTA  report,  Secretary  Clark  directed  the  BLM  to 
examine  the  effects  of  the  1982  and  1983  rulemaking  governing  the 
unsuitability  criteria.  The  BLM  expanded  the  scope  of  the  Secretary's 
directive  in  order  to  evaluate  the  application  of  the  unsuitability  criteria: 
to  determine  what  conclusions  could  be  drawn  from  an  extensive  review,  and  to 
decide  what  BLM  might  do  to  develop  data  adequacy  standards  and  guidelines  for 
their  use. 
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1985  Permanent  Surface  Mining  Regulation  Litigation  Round  II 

In  the  U.S.  District  Court  for  the  District  of  Columbia,  several  groups 
challenged  the  regulations  which  OSM  had  issued  to  implement  SMCRA  with  regard 
to  Federal  lands.  The  regulations  at  30  CFR  745  allow  states  to  assume 
responsibility  as  the  regulatory  authority  for  surface  coal  mining  and 
reclamation  operations  on  Federal  lands.  The  Secretary  retains  his 
responsibility  to  approve  mining  plans  on  Federal  lands,  to  designate  certain 
Federal  lands  as  unsuitable  for  mining,  and  to  regulate  other  activities  on 
Federal  lands.  The  plaintiffs  argued  that  these  rules  illegally  delegate  the 
Secretary'  s  responsibilities  under  the  Mineral  Leasing  Act  (MLA)  and  SMCRA. 
The  regulations  in  30  CFR  740-746  were  returned  to  the  Department  for  revision 
to  reflect  the  court's  ruling.  The  Department  of  Justice,  on  behalf  of  the 
Department  of  the  Interior,  has  filed  a  notice  of  appeal  from  this  decision 
but  no  final  determination  has  been  made  regarding  what  specific  issues  will 

be  the  subject  of  the  appeal, 

OSM  was  also  sued  on  its  definitions  of  cemeteries  and  historic  lands,  which 
are  used  as  unsuitability  classifications.  These  definitions  are  being 
reproposed  by  OSM.  If  the  District  court's  decision  stands,  Criteria  Nos.  3 
(rights-of-way  and  cemeteries)  and  7  (historic  lands)  will  be  affected. 
Criterion  No.  3  would  have  to  be  clarified  to  include  individual  gravesites 
and  family  burial  plots.  Criterion  No.  7  would  have  to  be  changed  to  include 
privately  owned  sites  listed  on  the  National  Register  of  Historic  Places. 

C.  A  REVIEW  OF  THE  UNSUITABILITY  CRITERIA  IN  FEDERAL  COAL  LEASING 

The  report  A  Review  of  the  Unsuitability  Criteria  in  Federal  Coal  Leasing  was 
distributed  to  the  public  in  March,  1985.  This  document  was  prepared  by  a 
Task  Force  composed  of  personnel  from  the  BLM  and  the  Fish  and  Wildlife 
Service,  the  Forest  Service,  and  the  Office  of  Surface  Mining  Reclamation  and 
Enforcement.  In  preparing  this  document  the  Task  Force  conducted  a  workshop 
to  learn  about  the  experiences  of  field  personnel  charged  with  using  the 
criteria  in  their  land  use  plans.   Following  the  workshop,  informal  public 
meetings  were  held  in  Utah,  Wyoming,  Montana,  North  Dakota,  Colorado  and  New 
Mexico  to  gather  information  about  the  public' s  concerns  with  the  application 
of  the  criteria.  The  sessions  also  generated  additional  written  comments. 
Guiding  the  Task  Force' s  work  was  the  policy  set  forth  by  former  Secretary 
Clark  stressing  the  need  to  "...eliminate  lands  that  are  of  little  interest 
for  development  or  that  have  limited  coal  resources  but  that  appear  to  pose  a 
large  number  of  resource  conflicts  about  which  there  is  limited  data.  This 
procedure  will  allow  the  BLM  to  concentrate  its  resources  on  tracts  with  a 
greater  likelihood  of  being  offered  for  lease"  (Review  of  Planning 
Considerations  in  Federal  Coal  Leasing,  July  9,  1984). 
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Major  findings  of  the  BLM  Review  are  summarized  as  follows: 

o   It  does  not  appear  necessary  to  add  or  delete  any  criteria. 

o   Environmental  characteristics  not  included  among  the  criteria  can  be 
examined  during  multiple  resource  assessments. 

o   Problems  experienced  with  application  of  unsuitabillty  criteria  are 
traceable  to  a  failure  to  develop  uniform  procedures  and  formats  for 
application  of  the  criteria. 

o   Surface  Management  Agencies  need  to  give  more  attention  to  training 
and  direction  of  personnel  applying  the  criteria. 

o   Improvement  in  the  delivery  of  the  process  is  dependent  on  the 
development  of  guidance  now  in  progress . 

o   The  public  comment  period  on  the  application  of  the  criteria  should 
be  a  requirement  of  the  43  CFR  3400  rules. 

o   For  clarification  the  sequence  of  the  subsection  in  43  CFR  3461 

should  be  revised  so  that  the  policy  and  procedure  language  now  found 
in  3461.3-1  would  precede  the  list  of  the  20  criteria  found  in  43  CFR 
3461.1. 

o   Handbook  guidance  should  be  developed  on  the  relationship  between  the 
unsuitabillty  criteria  screen  and  the  multiple  resource  assessment. 
Revise  the  language  found  in 

43  CFR  3420.1-4(e)(3)  to  clarify  the  purpose  of  the  multiple  resource 
assessment. 

o   The  opinions  of  the  Office  of  the  Solicitor,  U.S.  Department  of  the 
Interior,  involving  the  criteria  should  be  circulated  to  all  field 
offices. 

o   The  Bureau  of  Land  Management,  Forest  Service,  Bureau  of  Indian 
Affairs  (BIA),  Fish  and  Wildlife  Service  (FWS),  and  the  Office  of 
Surface  Mining  Reclamation  and  Enforcement  (OSM)  need  to  establish 
coordinated  procedures  and  guidelines  for  application  of  the 
unsuitabillty  criteria. 
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D.   EIS  SUPPLEMENT 

Under  the  Proposed  Action  discussed  in  the  Environmental  Impact  Statement 
Supplement,  application  of  the  unsuitability  criteria  would  be  an  integral 
part  of  land  use  planning  in  areas  with  coal  resources: 

(1)  no  criteria  would  be  added  to  or  deleted  from  the  original  20 
criteria  in  the  coal  management  regulations  set  forth  in  43  CFR  3461  in 
July  1979; 

(2)  resources  and  land  uses  not  addressed  by  the  unsuitability  criteria 
would  be  examined  as  part  of  the  multiple  use  assessment  required  by  the 

program  regulations; 

(3)  the  Department  has  issued  proposed  rulemaking  for 

43  CFR  3461.3-l(a)(2)  that  adds  language  to  invite  public  comment  on  the 
results  of  applying  the  criteria  in  the  land  use  plan. 

E.   PUBLIC  COMMENT  SUMMARY 

A  copy  of  the  Bureau  Task  Force  report,  A  Review  of  the  Unsuitability  Criteria 
in  Federal  Coal  Leasing  was  sent  to  all  recipients  of  the  Draft  EIS  Supplement 
in  March,  1985,  as  it  constituted  an  appendix  to  that  environmental  document. 
Twenty- three  comment  letters  on  the  Review  were  received.  General  comments  on 
the  Review  and  the  criteria  process  are  set  out  below  as  brief  summaries. 

Industry 

Comments  on  the  Review  indicated  that  the  BLM  had  made  the  correct  conclusions 
in  its  analysis  of  each  existing  criterion.  The  suggestion  was  made  that  BLM 
should  consult  more  with  industry,  particularly  on  wildlife  inventories. 

Environmentalists 

Reviewers  from  environmental  organizations  cited  that  there  is  conflict  with 
SMCRA  intent  in  that  reclaimability  was  not  endorsed  by  the  Bureau' s 
Unsuitability  Criteria  Task  Force.  In  addition,  environmentalists  hold  that 
the  procedures  for  making  multiple  use  assessments  is  incapable  of  protecting 
sole-source  aquifers,  wetlands,  air  quality  (PSD  class  I),  riparian  habitats, 
and  lands  adjacent  to  National  Parks. 

A  considerable  amount  of  comment  was  received  on  Criterion  No.  7 
(historical/archaeological)  and  how  the  Bureau  uses  the  criterion.  It  should 
be  noted  that  the  issue  of  privately  owned  listed  sites  has  subsequently  been 
ruled  upon  in  the  courts,  (See  discussion  on  Litigation  II,  above). 
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Proposed  changes  to  unsuitability  criterion  No. 9  should  include  proposed  and 
candidate  species  of  plants  and  animals.  Data  adequacy  and  deferral  of 
decision  making  were  among  the  other  issues  brought  to  the  Bureau' s  attention. 

Federal  Agencies 

General  concerns  are: 

o   Need  for  a  buffer  zone  around  National  Parks; 

o   Class  I  PSD  areas  should  be  protected  with  promulgation  of  a  new 
criterion; 

o   Wetland  and  riparian  areas  should  be  protected  by  development  of  new 
criteria; 

o   Sole-source  aquifers  are  important  resources  requiring  protection;  and 

o   All  interested  agencies  wish  to  participate  in  development  and  review 
of  BLM  guidelines  and  the  handbook; 

State  Government 

Definitions  and  implementation  of  criterion  No.  15  (State  List  of  Species) 
needs  to  be  discussed  with  State  Fish  and  Game  Departments. 

Local  Organizations 

Concern  about  the  discretion  given  BLM,  which  they  suggest  has  a  poor  track 
record  dealing  with  the  public. 

F.  THE  UNSUITABILITY  CRITERIA  ISSUE 

There  is  only  one  issue  related  to  the  unsuitability  criteria  which  remains 
controversial.  This  issue  concerns  the  study  of  new  criteria  that  could  be 
added  to  the  present  list  of  20.  This  issue  is  before  the  Secretrary  for 
decision.  Detailed  discussion  papers  have  been  incorporated  in  this  appendix 
which  describe  the  arguments  that  have  been  made  for  and  against  the  adoption 
of  these  criteria  over  the  years. 
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Issue:  Critics  of  the  existing  Federal  coal  management  program  have  repeatedly 
proposed  that  additional  unsuitability  criteria  be  developed  to  protect  land 
uses  and  resource  values  currently  excluded  from  the  list  of  20  criteria.  The 
uses  and  values  most  often  proposed  include  the  following:  wetlands, 
sole-source  aquifers,  riparian  habitat,  air  quality,  Federal  lands  contiguous 
to  National  Park  System  lands,  and  reclaimability.   Each  of  these  six  proposed 
additions  is  discussed  in  depth  in  this  appendix.  Any  decision  to  add  or 
modify  criteria  will  require  that  the  BLM  conduct  necessary  analyses,  develop 
specific  wording  for  the  criteria,  and  publish  a  proposed  rulemaking  for 
public  comment.  Generic  options  available  to  the  Department  include  the 
following: 

Option  #1:   Select  the  following  proposed  unsuitability  criteria  for  further 
study:  wetlands,  sole-source  aquifers,  riparian  habitat,  air  quality,  Federal 
lands  contiguous  to  National  Park  System  lands,  and  reclaimability.  If  this 
option  is  adopted,  each  criterion  selected  by  the  Secretary  will  be  remanded 
to  the  BLM  for  analysis  and  drafting  of  recommended  wording  based  on 
consultation  with  the  Office  of  Surface  Mining,  Fish  and  Wildlife  Service, 
National  Park  Service,  and  the  U.S.  Forest  Service  and  others  as  deemed 
necessary.  Such  an  interagency  work  group  would  also  provide  suggestions  for 
guidelines,  data  standards  and  procedures  for  the  application  of  any 
additional  criterion  herein  decided  upon.  For  criteria  not  selected  by  the 
Secretary  for  study,  it  is  understood  that  the  resource  value  would  continue 
to  be  considered  as  part  of  the  multiple  resource  assessment  made  during  land 
use  planning. 

Pros:  *  Reduces  continuing  source  of  criticism  of  the  existing 
Federal  coal  management  program. 

*  Simplifies  documentation  of  the  Federal  Lands  Review  required 
by  the  Surface  Mining  Control  and  Reclamation  Act  (SMCRA). 

*  Further  expands  protection  associated  with  each  of  the 
additional  criteria. 

Cons:  *  Would  significantly  delay  the  resumption  of  leasing. 

*  Would  require  a  substantial  increase  in  budget  resources  to 
prematurely  apply  additional  criteria. 


111-10 

Option  #2:  Do  not  select  any  proposed  criteria  for  additional  study.  Through 
manual  guidance,  require  that  these  values  and  uses,  as  well  as  others 
identified  in  Part  522(a)(3)  of  SMCRA,  be  addressed  as  part  of  the  multiple 
use  assessment  required  by  43  CFR  3420.1-4(e)(3).  Amend  this  subsection  of 
the  Code  of  Federal  Regulations  to  clarify  the  intent  of  this  assessment. 

Pros:  *  Emphasizes  importance  of  the  multiple  use  assessment  as  part 
of  the  coal  screening  process. 

*  Responsive  to  concern  that  have  been  raised  about  coal 
related  land  use  planning. 

*  May  be  implemented  primarily  through  the  BLM  manual  system; 
no  major  regulatory  change  necessary;  consistent  with  the 
Proposed  Action. . 

Cons:  *  May  be  interpreted  as  creating  two  sets  of  "unsuitability" 
criteria:   One  set  that  is  applied  as  part  of  the 
unsuitability  screen  and  one  set  that  is  applied  as  part  of 
the  multiple  use  assessment. 

*  Adds  one  more  nuance  to  the  coal  management  program. 
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ISSUE — Should  wetlands  be  protected  by  the  addition  of  a  new  unsuitability 
criterion? 

Definition 

Permanently  wet,  or  intermittently  flooded  areas  where  the  water  table  (fresh, 
saline,  or  brackish)  is  at,  near,  or  above  the  soil  surface  for  extended 
intervals;  where  hydric  wet  soil  conditions  are  normally  exhibited;  and  where 
water  depths  generally  do  not  exceed  two  meters.   [See  BLM  Manual  M.S.  6740, 
release  date  10/1/79] 

Background 

In  his  decision  of  June  1,  1979,  the  Secretary  of  the  Interior  adopted  20  of 
the  24  unsuitability  criteria  that  had  been  recommended  by  the  Unsuitability 
Criteria  Task  Force.  One  of  the  four  criteria  not  selected  at  that  time  was 
wetlands.  However,  the  Secretary  directed  that  a  new  Wetlands  Criteria  Task 
Force  be  formed  to  develop  additional  options  for  a  wetlands  criterion  for 
reconsideration. 

Four  wetlands  options  were  developed  by  the  Task  Force.  The  four  options 
considered  were: 

1.  Federal  lands  which  contain  wetlands,  generally  meant  to  include 
lakes,  ponds,  reservoirs,  streams,  creeks,  rivers,  swamps,  marshes,  bogs, 
sloughs,  potholes,  wet  meadows,  river  overflows,  or  bottomland  hardwoods, 
shall  be  considered  unsuitable. 

2.  Federal  lands  which  contain  (1)  lacustrine  wetlands  and 
deep-water  habitats  (lakes  and  reservoirs);  (2)  palustrine  wetlands  (including 
swamps,  marshes,  bogs,  fens,  bottomland  hardwoods,  seasonally  flooded  flats, 
aquatic  beds,  and  shallow  ponds  and  reservoirs);  and  (3)  riverine  wetlands  and 
deep-water  habitats,  including  both  perennial  and  intermittent  streams,  shall 
be  considered  unsuitable. 

3.  Federal  lands  which  contain  wetlands  and  deep-water  habitats,  as 
defined  by  the  FWS  publication  Classification  of  Wetlands  and  Deep-Water 
Habitats  of  the  U.S.,  shall  be  considered  unsuitable. 


which: 
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4.  Federal  lands  which  contain  wetlands  or  deep-water  habitats 

(a)  have  significant  value  for  groundwater  recharge,  fish  and 
wildlife  habitat,  recreational  uses,  or  scientific  study,  and; 

(b)  utilizing  available  mining  and  reclamation  technology,  cannot 
be  adequately  protected  from  adverse  impacts  or  restored  to  at 
least  its  former  value  as  a  wetland; 

as  determined  by  the  Surface  Management  Agency  in  consultation  with  the 
Office  of  Surface  Mining  and  the  Fish  and  Wildlife  Service,  shall  be 
considered  unsuitable.   [Wetlands  Task  Force  Issue  Paper  on  Proposed  Options 
for  a  Wetlands  Criterion  to  Determine  Lands  Unsuitable  for  Mining,  December 
21,  1979]     "  ~ 

The  Task  Force  recommended  Option  4  to  the  Secretary.  Ultimately,  none  of 
the  wetlands  options  were  selected. 

Many  Federal  acts  provide  for  the  conservation  of  wetlands  (BLM  Manual  6740). 
Under  Section  522  of  SMCRA  (1977),  wetlands  may  be  characterized  as  any  of 
the  three  basic  types  of  lands  and  designated  as  unsuitable.  Moreover,  the 
protection  of  wetlands  was  made  a  Federal  priority  by  Executive  Order  (EO) 
No.  11990  of  May  1977.   Section  1(a)  of  the  EO  requires  each  agency  to 
"provide  leadership  and  take  action  to  minimize  the  destruction,  loss  or 
degradation  of  wetlands  in  carrying  out  the  agency's  responsibilities." 
According  to  Section  2(a)  of  the  EO,  the  Secretary,  before  approving  coal 
leasing  in  a  wetlands  area,  must  find  that  there  are  "no  practicable  measures 
to  minimize  harm"  to  wetlands. 

Within^BLM,  wetland  policy  and  guidance  was  first  addressed  in  BLM  Manual 
6740,  "Wetland-Riparian  Area  Protection  and  Management"  (1979).  BLM 
WO  Instruction  Memorandum  83-692  states,  "It  is  our  policy  to  retain  in 
Federal  ownership  all  wetlands,  riparian,  and  floodplain  areas  if  their 
disposal  would  violate  the  intent  of  EO'  s  11988  or  11990."  The  BLM  has  not 
refined  its  policy  on  wetland  protection  since  1979  and  has  issued  no 
subsequent  guidance  since  1983. 

Comments  received  in  support  of  the  adoption  of  a  wetlands  criterion 

Public  and  agency  comments  received  during  development  of  the  Review  of 
Unsuitability  Criteria  in  Federal  Coal  Leasing  (March  1985)  suggested  that  a 
wetlands  criterion  is  needed  to  conserve  this  scarce,  fragile  and  highly 
productive  habitat.  The  FWS  and  conservation  groups  contend  that  BLM  has  not 
done  an  acceptable  job  in  the  conservation  of  wetlands  through  multiple 
resource  assessment  process. 
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To  date  critics  of  the  Federal  coal  program  have  alleged  that  screening 
procedures  embodied  in  multiple  resource  assessment  have  not  been  effective 
in  dealing  with  wetland  values.  This  argument  is  supported  by  examples  such 
as  the  Garrison  Tract  in  which  significant  wetland  areas  in  the  pothole 
region  of  North  Dakota  were  moved  forward  into  coal  regional  activity 
planning  process  as  suitable  for  further  consideration  for  leasing.   [Note, 
the  Garrison  tract  was  dropped  from  the  sale  for  environmental  reasons.]  The 
findings  of  the  Task  Force  on  Unsuitability  Criteria  contained  in  its  report 
A  Review  of  the  Unsuitability  Criteria  in  Federal  Coal  Leasing  (March  1985) 
also  indicate  that  conservation  groups  and  other  State  and  Federal  agencies 
think  BLM  is  not  providing  for  the  conservation  of  wetlands  through  the 
existing  planning  process.  Allegedly,  some  wetlands  are  screened  under 
existing  criteria,  but  other  equally  sensitive  wetlands  go  unrecognized. 

Adoption  of  a  new  wetlands  criterion  is  legally  supported  through  Section  522 
of  SMCRA  (1977)  and  Executive  Order  11990.  Based  on  the  factors  used  to 
establish  the  original  20  unsuitability  criteria,  wetland  management  embodies 
the  necessary  legal  requirements  for  adoption  as  a  criterion.  The  agency 
leadership  and  action  role  (under  section  1)  for  implementation  of  Executive 
Order  11990  would  also  be  demonstrated  through  adoption. 

So  far,  attempts  to  reclaim  wetland  areas  to  natural  conditions  have  not  been 
successful.  The  technology  is  presently  not  available  to  determine  whether 
wetland  reclamation  is  biologically  feasible  and  cost-effective. 

One  of  the  primary  reasons  the  Secretary  requested  other  wetlands  options  in 
1979  was  that  the  meaning  of  the  original  criterion,  described  in  the  1979 
SID,  was  not  clear.  With  this  in  mind,  the  1979  Wetlands  Task  Force 
attempted  to  present  additional,  concise,  and  definitive  options  for  further 
Departmental  consideration.  However,  no  action  has  ever  been  taken  on  the 
adoption  of  this  criterion. 

Comments  received  against  the  adoption  of  a  wetlands  criterion 

The  conservation  of  wetlands  can  be  adequately  addressed  through  existing 
legislation  and  land  use  and  activity  planning  processes.  Some  wetlands  are 
initially  screened  under  existing  unsuitability  criteria  such  as  in  the  case 
of  T/E  species  (Criterion  9)  and  State-listed  species  (Criterion  15),  which 
are  dependent  on  wetland  habitats. 
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Moreover,  through  the  land-use  planning  process  and  the  multiple-use 
assessment  procedures  embodied  in  the  process,  wetlands  are  evaluated  for 
compatibility  with  surface  coal  mining  and  compliance  with  various  laws  and 
Executive  Orders  such  as  SMCRA  and  Executive  Order  11990,  etc.  During  the 
coal  activity  plan  process  additional  opportunities  are  provided  to  protect 
wetlands  prior  to  the  lease  sale,  and  after  the  sale  during  the  review  of  the 
lessee' s  permit  application.  This  is  a  valid  approach  as  demonstrated  by  the 
fact  that  no  tracts  determined  to  be  unsuitable  have  been  leased. 
Additionally,  with  the  development  of  the  coal  land  use  planning  handbook,  a 
more  organized  process  will  be  identified  to  aid  in  evaluating  wetland  values. 

Finally,  since  E.O.  11990  applies  to  all  activities  of  the  BLM  and  not  just 
to  coal  leasing,  the  best  procedure  is  to  issue  manual  and/or  handbook 
guidance  accordingly.  By  so  doing,  the  protection  of  wetlands  becomes  a 
uniform  planning  procedure  for  all  land  use  plans. 
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ISSUE — Should  important  sole-source  water  supplies  be  protected  by  the 
addition  of  a  new  unsuitability  criterion? 

Definition 

A  sole  or  principal  water  source  is  an  aquifer  which  as  been  designated  by 
the  Administrator  of  the  U.S.  Environmental  Protection  Agency  pursuant  to 
Sections  1424  (a)  or  (e)  of  the  Safe  Drinking  Water  Act  (P.L.  93-523) 
(40  CFR  146.5).  If  these  aquifers  are  contaminated,  a  significant  public 
hazard  condition  is  said  to  exist.  After  such  designation,  projects  are 
reviewed  to  determine  if  direct  contamination  of  the  aquifer  or  contamination 
through  a  recharge  zone  may  occur.   If  it  would,  other  plans  or  designs  for 
the  project  would  have  to  be  developed  to  avoid  such  contamination,  or  the 
planned  project  may  be  halted. 

Background 

In  1979,  the  Department  did  not  adopt  a  criterion  specifically  aimed  at 
protecting  sole-source  aquifers  but  did  recommend  that  the  subject  be  studied 
and  reconsidered.  The  Department  made  this  recommendation  based  on  the 
concept  that  the  list  of  unsuitability  criteria  should  include  factors  in 
compliance  with  EPA  regulations  including  those  for  the  prevention  of 
significant  air  quality  deterioration  and  the  protection  of  sole-source 
aquifers.  The  Department's  study  did  not  produce  any  significant  results  and 
thus  a  criterion  was  not  adopted. 

In  its  1979  letter  commenting  on  the  coal  program  EIS,  EPA  recommended  that  a 
sole-source  criterion  be  adopted.  However,  the  EPA  noted  several  limitations 
associated  with  this  recommendation  including:   that  much  of  the  information 
to  make  such  identifications  would  have  to  be  developed  in  the  future;  that 
the  USGS  and  other  sources  would  have  to  be  contacted  to  define  where  nearby 
communities  obtain  their  drinking  water;  that  some  estimate  would  then  have 
to  be  made  as  to  how  significant  these  aquifer  are  to  the  total  drinking 
water  supply;  that  information  on  groundwater  aquifers  and  aquifer  recharge 
areas  was  scanty,  and  that  there  were  no  known  formally  designated 
sole-source  aquifers  in  Federal  coal  producing  regions.  It  was  the 
conclusion  of  the  EPA  in  1979  that  the  final  resolution  of  any  sole-source 
aquifer  study  be  associated  with  tract  analysis  EPA'  s  comment  failed  to 
recognize  that  such  analysis  occurs  after  the  land  use  plan  is  completed. 
(See  EPA  comment,  page  K171,  Final  Environmental  Statement,  1979). 

In  addition  to  the  Safe  Drinking  Water  Act,  aquifers  are  indirectly  protected 
by  the  Clean  Water  Act  which  establishes  national  water  quality  goals  to  be 
achieved  through  State  management  plans  that  include  water  quality 
standards.  These  standards  consist  of  the  designated  uses  of  the  waters 
involved,  including  their  use  and  value  for  public;  water  supplies; 
propagation  of  fish  and  wildlife,  as  well  as  recreational,  agricultural, 
industrial,  and  other  purposes  including  navigation.  In  addition,  the 
standards  include  water  quality  criteria  for  the  waters  based  on  these  uses. 
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The  water  quality  standards  generally  are  to  be  achieved  through  effluent 
limitations  on  discharges  from  point  sources.  Effluent  limitations  are 
restrictions  established  by  the  State  or  EPA  on  quantities,  rates  and 
concentrations  of  chemical,  physical,  biological,  and  other  constituents  that 
are  discharged  from  point  sources.  Effluent  limitations  for  coal  mines 
regulate  discharges  of  iron,  manganese,  and  total  suspended  solids  (TSS),  as 
well  as  the  pH. 

Coal  mining  activities  can  affect  the  quality  of  both  surface  and 
groundwater.  Groundwater  moving  through  backfilled  surface  mines  is  known  to 
have  substantially  increased  concentrations  of  total  dissolved  solids  and 
other  constituents.  In  addition,  runoff  from  mine  and  reclamation  areas  can 
increase  sediment  loads  in  streams.  Also  surface  water  quality  can  be 
affected  by  discharge  of  groundwater  into  receiving  stream. 

Comments  received  in  support  of  adding  a  sole-source  aquifer  criterion. 

The  Surface  Mining  Act  provides  that  an  aquifer  recharge  area  may  be 
designated  as  lands  unsuitable  for  surface  mining  if  mining  would 
substantially  reduce  or  adversely  modify  the  water  (including  aquifers  and 
aquifer  recharge  areas)  available  for  use  (SMCRA  Sec.  522  (a)(3)(C)].  Current 
regulations  found  at  43  CFR  3461.1  -  the  unsuitability  criteria  -  do  not 
reflect  this  standard.  In  fact,  the  current  coal  program  is  silent  on  any 
policy  associated  with  the  protection  of  aquifers.  The  study  entitled  A  " 
Review  of  the  Unsuitability  Criteria  in  the  Federal  Coal  Leasing  (BLM  March 
1985)  does  not  specify  any  policy  regarding  groundwater  or  aquifers . 

By  definition,  a  sole-source  water  supply  is  an  extremely  important  resource 
that  warrants  the  protection  afforded  by  the  designation.  An  unsuitability 
criterion  for  sole-source  aquifers  would  provide  the  level  of  protection 
needed.  Exceptions  to  this  criterion  would  be  ineffective  in  that  once 
damaged,  restoration  is  virtually  impossible. 

The  potential  for  groundwater  disruption  by  surface  mining  activity  is  always 
a  matter  of  concern,  especially  if  the  aquifer  is  above  the  layer  of  coal  to 
be  mined  or,  if  the  flow  of  water  to  the  recharge  zone  could  be  severely 
impacted.   Surface  mining  activity  can  result  in  the  loss  or  contamination  of 
the  sole-source  of  drinking  water  for  an  entire  community.  The  susceptibility 
of  many  communities  to  such  a  hazard  is  heightened  by  the  arid  climate  which 
prevails  throughout  the  western  Federal  coal  leasing  regions.  This  climatic 
condition  makes  seeking  alternative  water  supply  sources  difficult,  if  not 
impossible. 
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Criterion  No.  17 -municipal  watersheds  -  should  provide  protection  of  this 
valuable  resource.  However,  municipal  watersheds  are  defined  as  surface 
drainage  areas  that  collect  or  store  the  primary  water  source  for  a  community 
or  municipality.  These  lands  require  special  land  use  or  activity 
restrictions  designed  to  protect  public  health  and  the  quantity  and  quality  of 
water  for  such  use.  Municipalities  dependent  upon  water  yield  from  watersheds 
which  are  entirely  or  partially  federally  owned  and  managed  negotiate 
individual  agreements  with  the  Federal  land  managing  agency.  Therefore,  the 
protection  of  subsurface  sole-source  aquifers  is  not  provided  by  Criterion  No 

17. 

Comments  received  against  adding  a  sole-source  aquifer  criterion 

The  Sole-Source  Aquifer  Program  administered  by  the  Environmental  Protection 
Agency  (EPA)  under  the  provisions  of  the  Safe  Drinking  Water  Act  specifies 
that  citizens  (municipalities  or  communities)  may  request  the  EPA  to  so 
designate  aquifers  in  order  to  protect  vital  water  supplies.  To  date  no  such 

designations  have  been  made  in  the  Federal  coal  leasing  regions.  With  no 
areas  so  designated,  the  adoption  of  a  sole-source  criterion  would  require  the 
BLM  to  make  the  necessary  findings  so  that  a  designation  could  be  made  during 
land  use  planning.  Given  the  data  requirements,  this  is  extremely  difficult 
to  do  during  land  use  planning.  Furthermore,  to  do  so  would  be  the  equivalent 
of  the  BLM  directing  land  use  decisions  for  other  units  of  government. 

The  data  requirements,  as  outlined  by  EPA  in  its  letter  of  1979  (see 
Background,  above)  are  far  greater  than  the  Bureau  is  able  to  produce  for  the 
preparation  of  a  land  use  plan.  For  example,  during  the  land  use  plan 
development  the  BLM  would  have  to  demonstrate  that  a  sole-source  aquifer  would 
not  be  contaminated  by  a  particular  mining  technology  and  that  the  technology 
would  not  adversely  reduce  the  water  supply  below  the  maximum  user 
requirements.  The  data  requirements  for  this  situation  are:  1)  location  of 
the  aquifer(s)  supplying  water  to  the  communities  in  the  planning  area;  2)  the 
physical  limits  of  said  aquifer(s);  3)  the  land  uses  or  mining  methods  to  be 
employed  on  the  area  above  the  aquifer  or  its  recharge  area.  This  is  a 
particularly  difficult  piece  of  information  inasmuch  as  the  land  at  this  point 
in  the  process  has  not  even  been  leased,  much  less  been  the  subject  of  a 
detailed  mining  plan;  4)  data  determining  maximum  user  requirements-here  again 
the  specifics  of  the  impacts  of  a  specific  mining  operation  are  too  far  into 
the  future  to  be  measured;  5)  there  should  be  a  consideration  of  data  for 
evaluating  water  supply  alternatives  before  a  determination  of  unsuitability 
is  assessed.  Furthermore,  the  provisions  of  SMCRA  are  vague  for  defining 
aquifer  and  aquifer  recharge.  As  a  consequence  almost  all  surface  areas  are, 
or  potentially  could  be,  aquifer  recharge  areas.   The  problem  is  one  of 
relative  impact  on  the  aquifer  or  aquifer  recharge  area.   Making  this 
judgment  during  land  use  planning  would  be  a  difficult  task  given  the  unknowns 
at  this  stage  of  the  process.  Lastly,  in  the  west  many  communities  draw  water 
from  alluvial  valley  floors  (AVFs).  These  lands  are  protected  by  the 
mandatory  provisions  of  Criterion  No.  19  which  is  addressed  at  the  mining  plan 
approval  stage. 
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In  its  letter  commenting  on  the  Bureau'  s  Review,  the  EPA  cautioned  the  BLM  on 
its  use  of  the  term  "sole-source"  and  suggested  that  it  make  use  of  the  EPA 
guidelines  for  classes  of  waters  as  a  useful  tool  for  assessing  and  describing 
impacts.  The  use  of  this  guidance  would  be  of  value  in  the  identification  of 
aquifers  and  aquifer  recharge  areas  during  land  use  planning,  however,  mere 
identification  of  these  areas  is  not  sufficient  evidence  to  warrant  an 
absolute  determination  of  whether  or  not  a  mining  operation  threatens  the 
aquifer  to  the  degree  to  make  an  assessment  of  unsuitability.  The 
identification  of  these  aquifers  does,  however,  enable  the  surface  manager  to 
make  an  informed  multiple  use  assessment.  From  such  an  assessment,  the 

surface  manager  may  determine  the  degree  to  which  surface  mining  may  be 
incompatible  with  the  resource.  If  the  impacts  of  mining  warrant,  and  if  the 
impacts  cannot  be  mitigated,  the  surface  manager  can  assess  the  area  as 

unacceptable  for  further  consideration  for  leasing.  However,  for  something  as 
critical  as  a  community's  source  of  drinking  water,  a  final  determination  may 

not  be  made  until  mining  plan  review. 
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ISSUE — Should  riparian  areas  be  protected  by  the  addition  of  a  new 
unsuitability  criterion? 

Definition 

Riparian  areas  are  zones  of  transition  from  aquatic  to  terrestrial  ecosystems, 
whose  presence  is  dependent  upon  surface  and/ or  subsurface  water,  and  which 
reveal  through  their  existing  or  potential  soil-vegetation  complex  the 
influence  of  that  water.  Riparian  areas  may  be  associated  with  features  such 
as  lakes;  reservoirs,  estuaries;  potholes;  springs;  bogs;  wet  meadows; 
muskegs;  and  ephemeral,  intermittent,  or  perennial  streams.   [See,  BLM  Draft 
Riparian  Area  Management  Policy,  June  11,  1985] 

Background 

Since  the  adoption  of  the  Federal  coal  program  In  1979,  there  has  been 
criticism  that  there  are  no  criteria  explicitly  designed  for  the  protection  of 
natural  systems.   Critics  have  argued  that  the  unsuitability  criteria  protect 
portions  of  or  components  of  systems,  but  there  is  no  criterion  for  the 
integration  of  the  various  sets  of  ecosystems.  The  final  decision  of  the 
Department  in  the  1979  program  SID  was  that  Criterion  8,  Natural  Areas  or 
National  Natural  Landmarks,  protected  systems  such  as  riparian  areas  and  that 
no  additional  criterion  was  necessary. 

Riparian  areas  are  unique  and  among  the  most  productive  and  important 
ecosystems  on  the  public  lands,  affecting  essentially  all  other  resource  uses 
and  values.  Characteristically,  riparian  areas  display  greater  diversity  of 
plant  and  animal  species  and  of  vegetative  structure  than  adjoining 
ecosystems.  Healthy  riparian  systems  filter  and  purify  water  as  it  moves 
through  the  riparian  zone,  reduce  sediment  loads  and  enhance  soil  stability, 
provide  microclimatic  moderation  when  contrasted  to  extremes  in  adjacent 
areas,  contribute  to  aquifer  recharge,  and  enhance  the  stability  and  amount  of 

base  water  flow. 

In  recognition  of  the  importance  of  maintaining  and  improving  the  condition 
and  productivity  of  these  unique  areas  on  the  public  lands,  the  Bureau  of  Land 
Management  has  issued  a  draft  riparian  area  management  policy  (op.  cit.  June 
11,  1985). 

During  the  process  of  surface  mining,  riparian  areas  can  be  temporarily  or 
permanently  lost  or  disrupted  as  vital  water  sources  are  cut-off  or 
temporarily  disrupted.  The  temporary  loss  of  such  areas  in  the  arid  West 
assumes  that  the  habitat  can  be  reclaimed  or  otherwise  mitigated  or  offset  and 
the  diversity  of  species  restored  without  the  resulting  permanent  dislocation 
of  sensitive  species  types ,  whose  loss  in  turn  can  cause  other  species 
populations  and  habitats  to  be  changed. 


111-20 


Comments  received  In  support  of  adding  a  criterion  for  riparian  areas. 

The  wildlife  criteria,  No.  9  through  15,  for  the  most  part  address  specific 
species  or  habitats.  These  criteria  do  not  provide  protection  of  an 
ecosystem  type  as  represented  by  riparian  areas.   Section  522(a)(3)(B)  of  the 
Surface  Mining  Control  and  Reclamation  Act  (SMCRA)  provides  that  the  BLM  may 
designate  "natural  systems"  as  unsuitable  for  all  or  certain  types  of  surface 
mining.  The  use  of  the  term  "natural  system"  encompasses  more  than  the 
single-use  habitats  as  represented  by  the  present  list  of  unsuitability 
criteria  and  therefore  leads  to  the  conclusion  that  the  list  of  unsuitability 
criteria  do  not  meet  the  standards  intended  by  the  SMCRA. 

Criterion  8  (Natural  Areas  or  National  Natural  Landmarks)  does  not  provide 
adequate  protection  of  the  riparian  habitat  because  of  its  limitation  to 
officially  designated  or  nationally  recognized  natural  areas.  All  riparian 
areas  do  not  qualify  for  such  special  designation. 

Criterion  16  (Floodplains)  does  not  apply  to  riparian  areas,  but  to  floodways 
where  the  BLM  can  demonstrate  that  there  is  potential  risk  to  public  health 
or  safety.  The  lack  of  such  evidence  will  result  in  floodways  not  being 
assessed  as  unsuitable.   On  only  rare  occasions  will  riparian  habitats  be 
protected  through  this  criterion,  and  then  it  is  the  secondary  benefit  of  the 
criterion'  s  use. 

Executive  Orders  11988  and  11990  that  address  floodplains  and  wetlands 
respectively  require  land  management  actions  that  result  in  the  protection  of 
riparian  areas.  However,  the  record  of  implementation  by  the  BLM  is  one  of 
inconsistency.  Consistency  and  uniformity  of  compliance  is  best  achieved 
through  the  use  of  an  unsuitability  criterion. 

Riparian  areas  usually  are  a  complex  relationship  between  soils,  vegetation, 
animals,  and  water.  To  date,  riparian  areas  have  not  been  successfully 
reestablished  in  Federal  coal  areas.  The  technology  is  presently  not 
available  to  determine  whether  reestablishment  of  riparian  areas  will  be 
cost-effective.  Preliminary  indications  are  that  it  will  be  extremely 
difficult  to  restore  natural  conditions  after  they  have  been  mined. 


Comments  received  against  adding  a  criterion  for  riparian  habitat. 

The  multiple  use  assessment  procedure  requires  the  surface  manager  to  weigh, 
during  planning,  the  various  resources  not  included  in  the  unsuitability 
criteria  for  compatibility  with  surface  coal  mining  and  compliance  with  laws, 
regulations,  and  Executive  Orders  and  other  planning  guidance.  This 
assessment  provides  for  consideration  and  analysis  of  all  resource  values 
which  are  germane  to  determining  the  compatibility  of  coal  development  with 
other  resources.  The  results  of  public  participation  and  consultation  and 
coordination  with  other  Federal  agencies,  State  and  local  governments  and 
Indian  Tribes  assist  the  manager  in  determining  to  what  extent  specific 
riparian  area  management  or  protection  and  coal  mining  are  incompatible. 
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Land  use  plans  must  be  prepared  in  compliance  with  the  EOs  for  floodplains 
and  wetlands  (EO  Nos.  11988  and  11990,  respectively)  and  the  clean  air  and 
water  acts  as  well  as  the  provisions  of  the  SMCRA  including  section 
522(a)(3)(B),  which  calls  for  the  protection  of  natural  systems.  Adoption  of 
the  Riparian  Area  Management  Policy  by  the  BLM  will  protect  these  areas  from 
impacts  associated  with  surface  mining.  The  regional  activity  planning  stage 
would  be  the  proper  time  to  check  actual  problems  in  more  detail. 
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ISSUE — Should  BLM  Propose  An  Unsuitability  Criterion  for  Lands  Adjacent  to 
Air  Quality  Class  I  PSD  Areas? 

Such  a  criterion  would  exclude  such  lands  from  coal  leasing,  if  it  is 
determined  that  development  would  result  in  air  emissions  contributing  to  the 
violation  of  the  PSD  standards  for  Class  I  air  quality  areas.  The  call  for  a 
new  criterion  has  been  raised  by  several  Federal  agencies  and  public  interest 
groups. 

Background 

The  1970  Clean  Air  Act  Amendments  (P.L.  91-604,  December  31,  1970)  placed 
nationwide  uniform  limits  on  atmospheric  pollutants  to  protect  public  health 
and  welfare.  The  Clean  Air  Act  aims  at  protecting  air  quality  nationwide,  and 
for  the  most  part  leaves  the  quality  of  national  park  system  air  to  this 
general  program.  Thus,  the  concentration  of  pollutants  in  the  parks,  as 
elsewhere,  may  not  exceed  the  National  Ambient  Air  Quality  Standards  (NAAQSs) 
required  to  be  set  at  levels  that  protect  the  public  health  ("primary 
NAAQSs,")  and  the  quality  of  soil,  water,  vegetation,  wildlife,  visibility, 
etc. ("secondary  NAAQSs").   In  an  effort  to  tackle  the  problem  of  industry 
increasingly  seeking  to  expand  into  regions  where  these  limitations  had  not 

yet  been  approached  or  exceeded,  the  Congress  included  two  new  provisions  in 
the  Clean  Air  Act  Amendments  of  1977  (P.L.  95-95,  August  7,  1977).  The  two 

related  sections  are  entitled,  "Prevention  of  Significant  Deterioration"  and 
"Visibility  Protection."  They  require  strict  pollution  limitations  in  Class  I 

areas  to  prevent  appreciable  deterioration  of  air  quality  and  strategies  to 
safeguard  visibility  and  clear  vistas  in  these  areas. 

Prevention  of  Significant  Deterioration  (PSD) 

Prevention  of  Significant  Deterioration(PSD) ,  Sections  160-169  of  the  Clean 
Air  Act  is  designed  to  prevent  air  that  is  cleaner  than  required  by  the  NAAQSs 
from  deteriorating  significantly  in  quality.  How  much  deterioration  will  be 
deemed  "significant"  depends  on  whether  the  area  is  designated  Class  I 
(minimal  deterioration  allowed) ,  Class  II  (moderate  deterioration) ,  or  Class 
III  (maximal  deterioration).  The  PSD  portion  of  the  Act  requires  that 

national  parks  of  more  than  6,000  acres,  in  existence  on  August  7,  1977,  be 
designated  Class  I  and  national  monuments,  preserves,  recreation  areas,  wild 
and  scenic  rivers,  lakeshores  or  seashores,  and  national  parks  over  10,000 
acres  created  after  August  7,  1977,  must  forever  be  Class  I  or  Class  II.  All 
other  park  units  may  be  Classes  I,  II,  or  III. 

The  PSD  program  limits  the  amount  of  additional  air  pollution  allowed  in  areas 
of  good  air  quality.  The  purpose  of  the  PSD  program  is  to  prevent 
deterioration  of  air  quality  in  these  "clean  air"  areas,  to  standards  of  the 
National  Ambient  Air  Quality.   Class  I  PSD  areas  allow  the  least  amount  of 
additional  air  pollution  from  major  sources,  of  which  surface  coal  mines  are 
not  included  unless  the  mine  is  associated  with  a  major  source  such  as  a  power 
plant,  and  also  provide  for  protection  of  "Air  Quality  Related  Values"  (e.g., 
visibility,  atmospheric  deposition,  odors,  etc.).  Thus,  the  PSD  requirements 
currently  do  not  apply  to  surface  coal  mines. 
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A  stringent  preconstruction  review  is  required  for  major  emitting  facilities 
proposed  to  be  built  near  PSD  areas.  Managers  of  Class  I  Federal  land  that 
may  be  affected  by  such  new  facilities  have  an  "affirmative  responsibility"  to 
protect  air  quality  related  values  (including  visibility).   For  example,  if 
the  Federal  land  manager  demonstrates  to  a  State  that  a  proposed  facility' s 
emissions  will  impair  air  quality  related  values,  the  State  may  not  grant  a 
construction  permit — notwithstanding  that  the  new  emissions  would  not  cause 
air  quality  deterioration  beyond  that  allowed  in  a  Class  I  area,  Section 
165(d)(2).  On  the  other  hand,  it  should  be  noted  that  the  EPA  is  barred  from 
requiring  "automatic  or  uniform  buffer. . .zones"  around  PSD  areas.  This 
excludes  areas  to  new  emission  sources  purely  by  virtue  of  their  proximity  to 
a  park  (Section  165(e)(3)(A)). 

Visibility  Protection 

Visibility  Protection  for  Federal  Class  I  Areas,  Section  169A  of  the  Clean  Air 
Act,  required  EPA  to  identify  Class  I  areas  where  visibility  is  an  important 
value,  and  promulgate  regulations  to  assure  reasonable  progress  toward 
remedying  and  preventing  any  future  man  made  impairment  of  visibility  in  these 
areas  which  require  special  air  quality  protection  (EPA  so  identified  158 
areas  in  36  States). 

For  mandatory  Class  I  areas  where  visibility  is  deemed  to  be  an  important 
value,  this  section  of  the  Act  mandates  special  controls  to  deal  with  man-made 
visibility  impairment.  In  1980,  EPA  issued  regulations  requiring  the  36 
States  with  mandatory  class  I  areas  to  include  visibility  protection 
requirements  in  their  clean  air  plans — and  also  to  protect  "integral  vistas," 
special  views  of  panoramas  outside  mandatory  class  I  areas  from  within  such 
areas.  When  35  out  of  36  States  failed  to  act,  a  citizen  suit  was  brought  to 
force  EPA  to  promulgate  visibility  programs  for  those  States. 

The  program  uses  a  two-phase  approach  to  meet  the  statutory  mandate:   phase  I 
concentrates  on  using  reasonably  available  control  technology  (RACT)  on 
existing  major  sources;  phase  II  requires  the  States  to  develop  a  10-15  year 
plan  for  meeting  national  visibility  goals.  The  regulations  also  include  a 
plan  to  protect  "integral  vistas,"  defined  as  views  observed  from  within  a 
mandatory  Class  I  area  of  a  specific  panorama  located  outside  the  boundary  of 
the  Class  I  area.  Federal  land  managers  are  responsible  for  identifying  which 
of  the  mandatory  Class  I  areas  have  visibility  as  an  important  value.  They 
also  are  responsible  for  protecting  air  quality-related  values,  including 
visibility,  in  these  areas. 

The  National  Park  Service  in  cooperation  with  EPA'  s  Environmental  Monitoring 
Systems  Laboratory  has  operated  a  regional  visibility  monitoring  network  in 
the  national  parks  of  the  western  United  States  since  1978.  It  encompasses  27 
monitoring  sites  equipped  with  multiwavelength  teleradiometers  and  yields  data 
from  which  visual  range  can  be  calculated.  Thus,  for  the  national  parks,  EPA 
has  proposed  a  national,  rather  than  State-by-State,  visibility  monitoring 
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program  in  cooperation  with  the  Federal  land  managers  to  take  advantage  of 
existing  Federal  monitors  and  work  in  progress.  The  program  would  produce 
data  from  which  background  conditions  can  be  established  for  use  in  visibility 
impact  analyses  for  new  sources. 

In  1984,  EPA  established  an  interagency  task  force  (with  representatives  from 
the  National  Park  and  Forest  Services,  Tennessee  Valley  Authority,  and  the 
Department  of  Energy)  to  develop  long-range  policy  options  to  address 
visibility  issues  in  the  context  of  their  regulatory  programs  which  control 
similar  air  pollutants,  and  of  potential  acid  precipitation  impacts  on  a 
long-term  visibility  program.  Task  force  deliberations  are  likely  to  consider 
the  difference  in  visibility  concerns  in  the  western  and  the  eastern  States; 
while  the  major  concern  in  the  West  is  to  keep  clean  areas  clean,  the  East  is 
concerned  about  already  existing  regional  haze  problems  which  also  cause  acid 
precipitation. 

Air  quality  concerns  regarding  surface  coal  mining  activities  focus  on 
fugitive  dust  and  its  effect  on  total  suspended  particulates.  Thus  far,  air 

quality  concerns  have  had  only  a  minor  effect  on  Western  coal  development. 
For  example,  in  some  areas  of  the  Powder  River  Coal  Region,  fugitive  dust 

emissions  have  exceeded  the  NAAQSs,  and  mining  operations  have  had  to  adopt 
better  dust  control  measures.  However,  the  level  of  production  in  this  region 
has  not  been  constrained  by  air  quality  standards. 

Finally,  exemptions  from  compliance  included  in  the  rules  is  a  cause  for 
concern  for  proponents  of  visibility  protection.  An  existing  source  may 
receive  an  exemption  from  the  best  available  retrofit  technology  (BART) 

requirements  if  it  can  be  demonstrated  to  EPA  that  the  source  does  not 
contribute  to  "significant"  impairment  of  visibility.  EPA  has  explained  that 
"significant"  means  a  level  of  impairment  that  would  interfere  with  the 
intended  use  of  the  area.  Any  exemption  must  have  the  concurrence  of  the 
Federal  land  manager. 


Comments  received  in  support  of  adoption  of  an  air  quality  criterion  for  lands 
adjacent  to  Class  I  PSD  areas. 

Among  the  comments  received  is  the  suggestion  that  an  air  quality  criterion 
should  be  added  to  the  list  of  unsuitability  criteria  because  BLM  does  not  in 
fact  effectively  protect  air  quality  at  the  pre-leasing  stage,  as  there  is  no 
procedure  for  weighing  the  cumulative  impacts  of  coal  mining  on  a  regional 
basis  in  setting  leasing  levels.   In  general,  the  unsuitability  criteria  do 
not  address  Issues  of  air  quality,  despite  the  fact  that  much  coal  leasing  is 
proposed  for  areas  with  de  facto  Class  I  air  quality  and  outstanding 
visibility.  This  issue  is  closely  related  to  that  of  buffer  zones.  BLM 

suggests  that  criterion  No.  1  (Federal  lands  system)  could  be  applied  to  fill 
this  gap,  but  in  view  of  its  historical  failure  to  do  so,  even  in  obvious 
instances  such  as  the  Alton  Coal  Fields  near  Byrce  Canyon,  BLM' s  suggestion 
provides  little  reassurance. 
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Critics  of  the  Federal  coal  program  say  that  BLM  cites  the  current  PSD 
regulations  but  fails  to  mention  that  these  regulations  have  been  held  in 
violation  of  the  Clean  Air  Act  and  that  EPA  under  court  order  is  promulgating 
emissions  standards  to  cover  surface  coal  mines,  including  fugitive  dust 
emissions.  These  same  critics  also  claim  that  BLM  misstates  the  degree  of  air 
quality  regulation  presently  in  force  over  surface  mines,  since  other  court 
decisions  have  strictly  limited  the  ability  of  the  OSM  and  the  state 
regulatory  authorities  to  regulate  surface  mine  air  emissions  under  SMCRA. 
This  situation  underscores  the  Department'  s  need  to  assume  responsibility  for 
protecting  air  quality  in  its  Bureau  of  Land  Management' s  administration  of 
the  Federal  Coal  Management  Program. 

A  Federal  Register  notice  dated  Friday,  October  26,  1984  states,  "EPA  has 
concluded  on  the  basis  of  various  studies  that  surface  coal  mines  do  pose  a 
threat  of  significant  air  quality  degradation.  Most  such  mines  of  an 
economically  viable  size  emit  in  excess  of  250  tons  per  year,  the  volume  of 
emissions  that  Congress  found  significant  in  Section  169(1)  of  the  Act  42  U. 
S.C.  7479(1),  for  sources  outside  the  28  categories  listed  in  that  section. 
EPA  therefore  proposed  to  add  surface  coal  mines  to  the  current  list  of  30 
categories  of  sources  whose  fugitive  emissions  are  to  be  included  in  threshold 
applicability  determinations".  Accordingly,  the  Department  of  the  Interior 
should  apply  an  air  quality  unsuitability  criterion,  particularly  for  areas 
where  air  quality  impacts  of  mining  would  likely  violate  state  or  Federal 
standards  or  impact  other  high  priority  uses;  e.g.,  National  Parks. 

Although  EPA  generally  agrees  with  the  analysis  provided  of  the  Prevention  of 
Significant  Deterioration  (PSD)  issue,  they  suggest  that  added  protection  for 
PSD  Class  I  air  quality  areas  be  further  provided  by  the  inclusion  of  the 
following  EPA  policy  (or  similar  one)  as  part  of  the  Federal  land  manager's 
responsibility  to  manage  for  Prevention  of  Significant  Deterioration  (PSD)  in 
Class  I  air  quality  areas.  It  is  EPA  policy  to  provide  that  notice  for  any 
major  facility  which  will  be  located  within  60  miles  (100km)  of  a  Class  I 
area.  With  respect  to  coal  mining,  "major  facility"  means  a  facility  with 
after-control  emissions  greater  than  or  equal  to  250  tons  per  year  of  any  air 
pollutant  regulated  under  the  Clean  Air  Act.  If  the  PSD  Class  I  area  Federal 
land  managers  are  consulted  at  the  coal  program  planning  stage,  the  intent  of 
Section  165(d)  will  be  satisfied. 

Comments  received  against  the  adoption  of  an  unsuitability  criterion  for  lands 
adjacent  to  Class  I  PSD  areas l 

As  cited  in  its  Review,  air  quality  is  already  considered  partly  by  the  BLM  in 
application  of  Criterion  5  which  provides  for  protection  of  areas  of  "outside 
scenic  quality  or  high  visual  sensitivity"  through  Visual  Resource  Management 
(VRM).  The  purpose  of  VRM  is  to  manage  the  quality  of  the  visual  environment, 
and  to  reduce  the  visual  impact  of  development  activities.  The  Bureau's  VRM 
program  is  administered  under  requirements  of  FLPMA  and  NEPA.  Each  resource 
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management  plan  identifies  Class  I  VRM  areas  which  allow  the  least  amount  of 
modification  to  the  landscape.  Additionally,  there  may  be  considerable 
overlap  of  protection  of  certain  PSD  Class  I  by  VRM  Class  I  areas  and  areas 
also  protected  by  criterion  No.  1  (Federal  lands  system). 

The  lack  of  technical  feasibility  at  the  land  use  planning  stage  is  the  key 
limitation  to  this  recommended  criterion.  Adequate  and  suitable  technical 
data  is  not  available  at  the  land  use  planning  stage  because  the  location, 
size  and  other  factors  which  could  affect  air  quality  are  unknown  at  this 
time.  To  do  so  at  this  stage  would  require  the  Department  to  speculate  on 
which  development  scenario  is  likely  to  take  place  and  most  importantly  what 
the  resultant  air  emissions  would  be  after  considering  a  multitude  of  emission 
control  methods,  techniques  and  strategies  that  may  be  employed  by  the 
operator. 

There  already  is  a  consideration  at  the  activity  planning  stage  to  assess  the 
emissions  information  necessary  to  conduct  a  realistic  analysis  of  potential 
impacts  from  coal  mine  development.  To  attempt  to  do  this  analysis  earlier 
would  force  the  Department  to  speculate  on  development  scenarios  which  could 
be  totally  erroneous  and  in  conflict  with  the  economic  growth  and  development 
plans  of  the  state  itself.  The  PSD  type  of  assessment  is  not  designed  or 
intended  to  be  applied  to  long  term  regional  growth  and  general  development 
impact  situations.  PSD  assessments  are  properly  applied  to  situations  such  as 
the  permitting  of  a  major  stationary  source  where  the  exact  size  of  the 
source,  height  of  stacks  emission  rate,  plume  rise  and  associated 
meteorological  transport  and  dispersion  characteristics  have  been  determined. 
Surface  coal  mines  are,  however,  not  included  in  PSD  at  this  time. 

For  surface  coal  mines  not  associated  with  a  major  source  it  has  not  been 
demonstrated  that  the  air  quality  in  and  near  Class  I  areas  is  significantly 
affected.  Until  such  demonstration  is  made  it  seems  premature  to  arbitrarialy 
preclude  lands  from  consideration  for  leasing  through  an  unsuitability 
criteria. 
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ISSUE — Should  the  coal  program  have  an  unsuitability  criterion  that  protects 
units  of  the  National  Park  System  from  coal  development  on  adjacent 
public  lands? 


Background 

Unsuitability  criterion  No.  1  (Lands  in  Federal  land  preservation  systems) 
implements  Section  522(e)  of  the  Surface  Mining  Control  and  Reclamation  Act 
(SMCRA).   The  purpose  of  this  criterion  is  to  assess  as  unsuitable  those  lands 
within  the  boundary  of  the  National  Park  System,  the  National  Wildlife  Refuge 
System,  the  National  System  of  Trails,  the  National  Wilderness  Preservation 
System,  the  National  Wild  and  Scenic  Rivers  System,  National  Recreation  Areas, 
lands  acquired  with  money  derived  from  the  Land  and  Water  Conservation  Fund, 
National  Forests,  and  Federal  lands  in  incorporated  cities,  towns,  and 
villages.   Lands  within  the  National  Forests  can  be  leased  for  surface  mining 
activity  if  the  provisions  of  the  exception  to  the  criterion  are  found  to 
apply.  As  proposed  in  1979,  this  criterion  included  any  necessary  buffer 
areas  adjacent  to  units  of  these  Federal  land  systems.  However,  the  Secretary 
deleted  the  buffer  areas  in  his  June  1979  decisions.   In  1982,  this  criterion 
was  changed  under  court  order  in  Texaco  v.  Andrus  such  that  lands  under  study 
for  inclusion  into  one  of  these  systems  were  no  longer  assessed  as 
unsuitable.  This  change,  coupled  with  the  ever  increasing  demands  being 
placed  on  the  public  lands  adjacent  to  the  national  park  system  has  prompted  a 
call  for  a  new  criterion  that  would  assess  Federal  land  as  unsuitable  if  the 
impacts  of  surface  coal  mining  on  said  public  lands  would  affect  adjacent  park 
system  lands. 

Comments  received  in  support  of  adding  a  new  criterion  for  unsuitability 
determination  for  Federal  lands  contiguous  to  units  of  the  National  Park  System 

The  recent  book,  National  Parks  for  a  New  Generation  (Conservation  Foundation, 
June  1985),  highlights  among  other  things  the  threats  to  the  National  Park 
System  from  development  occurring  beyond  park  boundaries.   These  threats 
include:  air  and  water  pollution,  urban  encroachment,  roads  and  railroads. 
Often  the  impacts  occur  even  when  development  is  located  miles  from  the  park 
boundary.  These  threats  to  the  parks  have  led  to  several  proposals  for 
legislative  action:  1)  to  more  closely  monitor  and  formally  report  on  the 
status  of  park  resources;  2)  to  strive  for  consistency  in  all  Federal  programs 
in  areas  within  and  to  adjacent  park  system  units,  and  to  include  impacts  on 
park  resources  in  Federal  decisionmaking,  in  order  to  ensure  no  new  threats  to 
park  values;  and  3)  to  withhold  funding  projects  on  designated  Federal  lands 
adjoining  parklands  where  proposed  new  Federal  actions  would  threaten  specific 
park  resources  (e.g.,  wildlife). 
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The  addition  of  a  new  unsuitability  criterion  would  result  in  an  assessment  of 
unsuitability  on  certain  lands  should  the  evidence  indicate  that  surface 
mining  would  impact  the  adjacent  park  system  unit.  The  current  list  does  not 
take  into  account  the  spill-over  effect  of  surface  mining  activity  on  Federal 
lands  adjacent  to  park  units.  In  a  study  of  the  criteria  entitled:  A  Review 
of  the  Unsuitability  Criteria  in  Federal  Coal  Leasing  (BLM  March  1985),  the 
BLM  concluded  that  an  assessment  of  multiple  resource  values,  which  usually 
occurs  after  the  20  unsuitability  criteria  are  used,  was  a  more  logical  point 
in  the  planning  process  to  evaluate  the  unique  circumstances  of  a  specific 
unit  of  the  park  system,  and  declare  lands  as  unacceptable  for  further 
consideration  for  leasing.  However,  the  NPS  contends  that  contrary  to  BLM' s 
assertion  in  its  discussion  of  Issue  8  in  the  Review,  dependence  on  the 
multiple  use  trade-off  screen  will  not  provide  sufficient  consideration  of,  or 
protection  to,  park  resources. 

An  unsuitability  criterion  that  specifically  directs  the  BLM  (or  other  land 
manager)  to  be:  cognizant  of  adjacent  National  Park  System  lands,  and  to 
examine  the  purposes  for  which  these  park  lands  were  set  aside  by  Congress  or 
the  President,  and  to  analyze  the  potential  effects  of  coal  mining  on  these 
park  lands  and  its  purpose  need  not  create  buffer  zones.  A  specific  criterion 
of  this  nature  would  give  the  Secretary  and  the  National  Park  Service  a  clear 
opportunity  to  fulfill  their  statutory  responsibilities  to  manage  the  units  of 
the  National  Park  System  as  Congress  directed  in  the  Act  of  August  25,  1916, 
and  other  specific  statutes  that  relate  to  the  management  of  the  National  Park 
System. 

The  Park  Service  stated  in  its  comments  on  the  Review  that  BLM'  s  planning 
process,  with  its  focus  on  multiple  resource  assessments,  does  not  provide 
adequate  protection  to  park  resources  and  visitor  values  from  the  Federal  coal 
leasing  program.  The  importance  of  avoiding  and  resolving  land  use  conflicts 
early  in  the  planning  process  cannot  be  emphasized  enough.  Doing  so  would  be 
more  cost-effective,  and  clearly  supportive  of  the  goals  of  the  ongoing 
process  to  avoid  conflicts,  to  consider  these  potential  effects  early,  rather 
than  late  or  as  an  afterthought. 


Comments  received  against  adding  a  new  criterion  for  unsuitability 
determination  for  Federal  lands  contiguous  to  units  of  the  National  Park 
System. 

Five  reasons  can  be  described  for  not  adding  an  unsuitability  criterion  to 
exclude  BLM  managed  lands  from  Federal  coal  leasing  early  in  the  planning 
process  when  available  data  indicates  that  activities  associated  with  Federal 
coal  leasing  can  be  expected  to  cause  or  contribute  to  adverse  impacts  to 
adjacent  units  of  the  National  Park  System. 
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First,  land  use  planning  does  not  lead  directly  to  leasing.  It  leads  to 
further  consideration  for  leasing  which  translates  into  a  multi-year  activity 
planning  process  that  includes  site-specific  analysis,  tract  delineation  and 
ranking,  and  a  full  examination  of  impacts  in  a  regional  EIS.  The  final 
decision  to  lease,  and  which  tracts  to  lease,  is  made  by  the  Secretary.  The 
National  Park  Service  sits  as  an  ex-officio  member  of  the  Regional  Coal  Team 
(RCT)  and,  therefore,  has  every  opportunity  to  convey  its  concerns  regarding 
the  cross-boundary  impacts  of  coal  mining  on  lands  adjacent  to  park  system 
units  during  the  entire  activity  planning  process  up  to  and  including  the 
lease  sale  SID. 

Second,  the  management  of  public  domain  lands  adjacent  to  park  system  units 
does  not  lend  itself  to  a  unsuitability  criterion.  Each  acre  adjacent  to  the 
park  system  unit  has  unique  qualities  that  could  not  possibly  be  accounted  for 
in  a  single  criterion  placed  into  the  program  regulations.  The  conditions  in 
Utah  are  not  similar  to  those  in  Montana  or  New  Mexico.  By  definition  a 
criterion  is  a  standard,  a  condition  found  in  all  instances.  The  purpose  of 
the  coal  program  criteria  is  to  assess  whether  or  not  lands  should  be 
considered  for  leasing  when  one  or  more  of  the  20  conditions  listed  is  found 
to  be  present.  While  the  presence  of  a  unit  of  the  park  system  can  be  easily 
recognized  (Criterion  No.  I),  the  impacts  from  an  actual  mining  operation  can 
not  be  so  quickly  identified — especially  during  land  use  planning.  Therefore, 
some  other  avenue  must  be  pursued  in  an  attempt  to  eliminate  lands  adjacent  to 
a  park  unit  during  land  use  planning  while  at  the  same  time  taking  into 
account  the  unique  variables  of  the  area.  The  multiple  use  assessment  process 
of  the  planning  system  serves  this  function. 

This  assessment  determines  the  degree  to  which  all  or  certain  stipulated 
methods  of  mining  may  be  incompatible  with  other  locally,  regionally  or 
nationally  significant  resource  values  and  land  uses  in  the  planning  area. 
These  values,  among  others,  are:  lands  adjacent  to  park  units,  air  and  water 
quality,  cultural  sites  eligible  for  listing  on  the  National  Register  of 
Historic  Places,  wetlands,  and  riparian  areas.  The  criteria  employed  in 
conducting  the  analysis  for  this  assessment  must  conform  to  the  requirements 
of  the  BLM's  manual  guidance.  The  multiple  use  assessment  criteria  are  a  part 
of  the  planning  criteria  the  BLM  manager  adopts  during  land  use  planning  to 
guide  decisionmaking,  and  are  reviewed  by  the  public  during  the  planning 
process. 

Third,  the  development  of  a  new  criterion  would  not  solve  the  problems  the 
Parks  Service  has  with  the  spill-over  impacts  from  land  uses  outside  the  park 
system  boundaries.  A  "buffer"  around  parks  does  not  deal  with  the  impact,  it 
merely  pushes  it  further  away.  Instead  of  solving  problems,  the  new  criterion 
will  eventually  evolve  into  arguments  over  how  far  the  contiguous  zone 
extends.  In  the  case  of  air  or  water  pollution  the  arguments  will  be  over 
whether  or  not  100  miles  is  far  enough,  and  not  over  how  to  mitigate  air  and 
water  impacts  from  a  proposed  action.  Relocation  of  the  particular  activity 
is  not  an  acceptable  solution  under  the  clean  air  and  water  laws.  Visual 
impacts  are  addressed  through  the  use  of  unsuitability  Criterion  No.  5,  scenic 
Federal  lands.  Other  external  impacts  the  Parks  Service  perceives  at  any  of 
its  units  can  be  addressed  directly  during  land  use  or  activity  planning  or 
mine  permit  review. 
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Fourth,  the  Department  of  the  Interior  is  actively  engaged  in  the  development 
of  an  internal  conflict  resolution  mechanism  which  among  other  things 
includes:  adequate  advance  notice;  early  and  sustained 

consultation/ communication;   requiring  bureau-wide  perspective  be  taken  in 
project  sign-off s;  and,  top  management  participation  in  resolving  disputes. 

Fifth,  as  cited  in  the  issue  paper  on  air  quality,  EPA  is  barred  from 
requiring  "automatic  or  uniform  buffer. . .zones"  around  PSD  areas;  e.g.,  areas 
that  are  off  limits  to  new  emission  sources  purely  by  virtue  of  their 
proximity  to  a  park,  Section  165(e)(3)(A).  It  should  be  noted  that  this 
prohibition  would  not  bar  BLM  from  having  an  air  quality  criterion,  albeit 
unneeded . 
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ISSUE — Should  BLM  adopt  a  reclaimability  criterion? 

Background 

BLM' s  Unsuitability  Criteria  Task  Force  report,  A  Review  of  the  Unsuitability 
Criteria  in  Federal  Coal  Leasing,  March  1985,  addressed  the  issue  of  adopting 
a  new  reclamation  criterion  (See  Issue  No.  21,  page  34-36).  The  Task  Force 
concluded  that  the  BLM  should  not  adopt  a  reclaimability  criterion. 

Critics  of  the  Federal  coal  program  have  repeatedly  said  that  the  Department 
should  issue  regulations  defining  an  unsuitability  criterion  for 
reclaimability,  to  be  consistent  with  the  language  of  SMCRA 
[Section  522(a)(2)].  Further,  they  believe  that  such  a  criterion  should  be 
promulgated  to  exclude  from  leasing,  by  soil  types  and  natural  conditions,  all 
lands  where  reclamation  success  has  not  been  demonstrated  to  be  economically 
and  technologically  feasible. 

In  1979,  a  reclaimability  criterion  was  proposed,  field  tested  and  rejected  by 
the  Department  of  the  Interior.  In  the  decision  that  established  the  Federal 
coal  management  program  after  completion  of  the  1979  FEIS,  the  Secretary  of 
the  Interior  determined  that  this  criterion  is  most  efficiently  and 
appropriately  applied  at  the  surface  mining  permit  application  stage  rather 
than  during  land  use  planning.  Further,  it  was  determined  that  factors 
affecting  reclamation  are,  in  fact,  considered  at  various  points  throughout 
land  use  and  regional  activity  planning.  The  formal  review  under  Section 
522(a)(2),  however,  is  encompassed  within  the  surface  mining  permit  review 
process.  As  SMCRA  requires,  Federal  lands  review  is  conducted  during  land  use 
planning  to  the  extent  possible,  and  the  remaining  portion  is  conducted  during 
the  surface  mining  permit  application  review. 

SMCRA  requires  that  all  affected  land  be  restored  to  a  condition  capable  of 
supporting  the  uses  it  was  capable  of  supporting  prior  to  any  mining,  or 
higher  or  better  uses  of  which  there  is  a  reasonable  likelihood.  The 
regulations  include  provisions  related  to  describing  premining  uses  of  the 
land  and  criteria  for  alternative  postmining  land  uses.  Under  SMCRA,  the 
reclamation  plan  must  describe  the  premining  condition  of  the  land  to  be 
covered  by  the  permit,  including:  a)  existing  land  uses,  and,  if  the  land  has 
a  previous  history  of  mining,  uses  which  preceded  any  mining;  b)  the 
capability  of  the  land  prior  to  mining  to  support  a  variety  of  uses,  giving 
consideration  to  soil  and  foundation  characteristics,  topography,  and 
vegetative  cover  and,  the  soil  survey  prepared  for  the  permit  application;  and 
c)  the  productivity  of  the  land  prior  to  mining  (including  appropriate 
classification  as  prime  farmland),  as  well  as  the  average  yield  of  food, 
fiber,  forage,  or  wood  products  under  high  levels  of  management. 
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The  SMCRA  requires  reclamation  plans  to  provide  a  detailed  description  of  the 
premining  condition  of  the  land,  including  the  premining  land  uses, 
capability,  and  productivity,  as  well  as  the  use  that  is  proposed  to  be  made 
of  the  land  following  reclamation,  and  how  the  proposed  use  is  to  be  achieved 
and  the  necessary  support  activities  that  may  be  needed  to  achieve  it.  Where 
the  proposed  postmining  land  use  is  range  or  grazing,  the  detailed  management 
plans  to  be  implemented  must  be  described  (30  CFR  780.23). 

Comments  received  in  support  of  the  adoption  of  a  reclaimability  criterion. 

Various  commenters  to  the  Review  contend  that  the  absence  of  a  criterion  for 
reclaimability  has  been  a  long  standing  failure  of  the  coal  program,  and  the 
need  for  such  a  criterion  has  become  much  more  acute  with  Departmental 
consideration  of  leasing  large  areas  of  land  in  areas,  where  many  questions 
have  been  raised  about  the  likelihood  of  successful  reclamation.  These 
commenters  argue  that  exclusion  of  a  criterion  for  reclaimability  is  a  clear 
violation  of  SMCRA. 

A  reclaimability  criterion  would  allow  industry  and  government  to  focus  on 
specific  reclamation  problems  early  in  the  planning  process  and,  if  needed, 
propose  studies  to  resolve  these  problems  before  a  specific  area  is  leased. 
By  postponing  any  consideration  of  reclaimability  until  the  later  permit 
application  stage  before  examining  the  reclaimability  issue,  the  surface 
managing  agency  may  run  the  risk  of  leasing  an  area  without  sufficient 
knowledge  of  the  potential  for  successful  reclamation. 

Comments  received  against  the  adoption  of  a  reclaimability  criterion. 

Since  1979,  the  Department's  policy  of  using  the  unsuitability  criteria  has 
been  one  that  makes  use  of  reasonably  obtainable  data  to  make  an  assessment  of 
whether  or  not  Federal  lands  should  be  given  further  consideration  for 
leasing,  and  not  a  procedure  that  requires  the  extensive  data  collection  that 
a  reclamation  criterion  would  require.  The  amount  of  data  needed  to  fully 
determine  reclamation  during  land  use  planning  is  often  far  beyond  the 
Department's  ability  to  obtain  during  this  phase  of  the  leasing  process. 

If,  however,  during  the  collecting  and  analyzing  of  hydrological,  soils,  and 
vegetation  data,  reclamation  clearly  appears  not  to  be  feasible,  the  surface 
manager  can  decide  that  the  area  in  question  should  be  dropped  from  further 
consideration  for  leasing.   Should  the  surface  manager  decide  at  this  point 
not  to  drop  an  area  for  reclamation  factors,  the  question  will  be  revisited 
during  later  phases  of  the  leasing  process,  namely  the  activity  planning 
process  of  tract  delineation,  review,  and  ranking.  Moreover,  if  leased,  the 

tract  must  still  be  subjected  to  the  development  of  a  reclamation  plan.  The 
lease  is  conditioned  on  meeting  the  requirements  of  SMCRA.   If  these 
requirements  cannot  be  met,  the  mine  permit  will  be  denied. 
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G.   CLARIFICATIONS  TO  THE  UNSUITABILITY  CRITERIA  REGULATIONS  PROPOSED  BY  BLM 

The  following  clarifications  proposed  by  the  BLM  to  the  coal  program 
unsuitability  criteria  (43  CFR  3461.1)  are  based  on  three  factors:  (1)  its 
Task  Force  that  evaluated  the  unsuitability  criteria  and  reported  its  findings 
and  conclusions  in  the  document  entitled:  A  Review  of  Unsuitability  Criteria 
in  Federal  Coal  Leasing;  (2)  recent  court  decisions;  and  (3)  public  comments. 

*  Guidance  will  be  issued  related  to  that  part  of  subsection 

43  CFR  3461.3-l(b)(l)  which  allows  for  a  deferral  of  the  decisions  on 
the  use  of  unsuitability  criteria,  or  their  exceptions,  because  of 
inadequate  or  unreliable  data.  This  guidance  will  tell  the  surface 
manager  to  declare  an  area  as  acceptable  for  further  consideration 
for  leasing  pending  further  study  only  if  the  total  acreage  so 
deferred  does  not  exceed  a  specific  percentage  of  the  area  determined 
to  have  coal  development  potential. 

*  Rationale  -  Under  the  existing  program,  and  unchanged  in  the  Proposed 
Action,  unlimited  acreage  may  be  carried  forward  pending  further 
study  when  there  is  insufficient  or  inadequate  data  during  land  use 
planning  to  apply  the  unsuitability  criteria  or  an  exception  to  the 
criteria.  Critics  have  generally  focused  their  comments  on  the  need 
to  Improve  the  adequacy  of  data  in  applying  the  unsuitability 
criteria.  However,  this  guidance  will  clarify  for  the  surface 
manager  the  intention  of  the  Bureau  to  place  a  limit  on  the  amount  of 
land  carried  forward  beyond  the  land  use  planning  decision. 

*  The  unsuitability  criteria  requirements  found  at  43  CFR  3461.3-1, 
4-1,  and  4-2  are  procedural  items  tied  to  the  land  use  planning 
process  outlined  in  subsection  3420.1-4  [General  requirements  for 
land  use  planning] .  All  of  these  procedures  should  be  consolidated 
within  subsection  3420.1-4. 

*  Rationale  -  The  Task  Force  found  that  the  regulations  at 

"4'3  CFR  3'4"61  (Unsuitability  Criteria)  should  be  reformatted  so  that 
the  procedural  requirements  of  subsections  3461.3-1,  4-1,  and  4-2 
precede  the  list  of  the  20  criteria  found  in  subsection  3461.1.  The 
Task  Force  further  found  that  these  same  procedural  regulations 
should  be  moved  to  and  combined  with  subsection  3420.1-4.  Given  the 
complexity  of  the  planning  process  this  change  is  made  so  that  users 
of  the  regulations  may  find  all  of  the  associated  requirements  in  one 
location. 

*  The  Bureau  should  define  or  redefine  a  number  of  terms.  The  terms 
are:  municipal  watershed,  occupied  dwelling,  church,  gravesite, 
cultural  property,  cultural  resource.  These  terms  should  be  listed 
in  43  CFR  3400.0-5  and  should  clarify  the  Bureau's  usage  of  these 

works. 
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Rationale  -  These  terms  need  be  redefined  to  assure  consistency 
of  use  and  to  be  in  line  with  the  Surface  Management  Regulations  at 
30  CFR  700.  These  terms  have  on  several  occasions  have  proven  to  be 
controversial  given  the  various  situations  in  which  they  are  used  and 
the  range  of  correctness  that  is  possible. 

*  The  Bureau  should  clarify  several  aspects  of  the  existing  coal 
regulations  in  43  CFR  3461.3-1  [Assessment  and  Land  Use  Planning], 
that  are  subject  to  misinterpretation. 

Rationale  -  First,  the  Bureau  should  address  the  deferral  of 
decisionmaking  that  is  permitted  in  subsection  3461.3-l(b)(l) 
for  those  (commonly  referred  to  as  lease  by  application  or  LBA), 
situation.   The  present  wording  says  "when  in  activity  planning". 
However,  in  an  LBA,  there  is  no  regional  activity  planning  process. 
The  SMA  prepares  an  environmental  analysis.   Clarification  is  needed 
to  identify  the  point  in  time  to  which  the  deferral  can  be  made  and 
still  be  appropriate  for  the  needs  of  the  leasing  process. 

Second,  the  Bureau  should  provide  specific  detail  to  explain  the 
scope  of  the  public  review  requirement  at  the  end  of  3461.3-l(b)  to 
clarify  that  should  the  use  of  any  criterion  be  postponed  until  after 
the  land  use  plan  is  completed,  a  public  comment  period  is  required 
on  the  results  of  the  use  of  the  criterion  or  its  exception. 

Third,  the  use  of  the  plan  maintenance  provision  at  the  end  of 
subsection  3461.3-l(c)  should  be  deleted.  Plan  maintenance  is 
discussed  in  the  planning  regulations  at  1610.5-4.  There  is  no 
need  to  duplicate  these  provisions  in  the  coal  program  regulations. 
Specific  examples  of  coal  related  plan  maintenance  should  be  provided 
in  the  program's  handbook. 

*  A  second  exception  to  Criterion  No.  2,  [43  CFR  3461.1(b)(1)],  is  for 
Federal  lands  that  are  within  rights-of-way  or  easements  or  within 
surface  leases  for  residential,  commercial,  industrial,  or  other 
public  purposes  will  be  added  to  this  criterion.  This  exception 
should  clarify  that  rights-of-way  granted  AFTER  plan  approval  which 
would  automatically  be  subject  to  being  moved  should  the  subsurface 
coal  be  leased  and  mined. 

Rationale  -  There  is  a  considerable  amount  of  time  that  passes 
between  plan  approval  and  the  coal  activity  planning  process 
completion.   During  the  intervening  years  ROWs  are  granted  to  meet 
the  needs  of  various  enterprises.  Without  the  exception  described, 
these  new  ROWs  would  become  automatic  "unsuitable  zones  or  strips", 
thus  making  the  activity  planning  a  moving  target.   If  lessees  of  the 
ROWs  know  from  the  beginning  the  ROW  grant  is  subject  to  relocation 
there  would  be  fewer  disputes  among  the  parties  involved. 
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*  The  Bureau  should  rewrite  Criteria  Nos.  2  and  3  such  that  Criterion 
No.  2  would  address  rights-of-way,  public  roads,  easements  and 
associated  buffers;  while  criterion  No.  3  would  address  public 
buildings,  churches,  cemeteries,  or  commercial,  industrial  and 
residential  land  uses  (occupied  dwellings)  and  the  associated 
buffers. 

Rationale  -  By  reformatting  these  two  criteria  the  factors  considered 
within  each  would  be  similar  and  confusion  that  currently  exists  may 
be  eliminated. 

*  Unsuitability  Criterion  No.  3,  [43  CFR  3461.1(c)(1)]  provides  that 
Federal  lands  within  100  feet  of  a  public  right-of-way  or  a  cemetery, 
or  within  300  feet  of  a  church,  occupied  dwelling,  school  or  public 
park  are  unsuitable  for  all  or  certain  stipulated  methods  of  surface 
coal  mining.  The  term  cemetery  should  be  clarified  to  conform  with 
recent  court  rulings  and  the  definition  to  be  adopted  by  OSM.   [See 
Part  II  Background.  1985  Permanent  Surface  Mining  Litigation  Round 
II  for  more  discussion]. 

Rationale  -  In  Permanent  Surface  Mining  Regulation  Litigation  II 
the  court  ruled  on  the  definition  of  cemetery.  The  court'  s  ruling 
in  effect  expands  the  definition  of  a  cemetery  to  include  individual 
gravesites  and  family  plots.  The  Bureau's  practice  has  been  to  limit 
the  identification  of  cemeteries  to  places  formally  recognized  and 
designated  as  a  cemetery. 

*  Criterion  No.  5,  [43  CFR  3461.1(e)(1)]  is  for  Federal  lands 
designated  as  Class  I  scenic  quality  areas.  This  criterion  should  be 
reformatted  so  that  the  exception  is  identified  as  a  separate  entry 
in  the  regulations  as  are  all  the  other  exceptions.  The  exception 
would  then  be  identified  as  43  CFR  3461.1(e)(3). 

Rationale  -  This  is  strictly  a  formatting  procedure  aimed  at  avoiding 
any  confusion  by  those  concerned  with  the  use  of  this  criterion,  and 
is  consistent  with  the  findings  of  the  Task  Force. 

*  Unsuitability  Criterion  No,.  7,  [43  CFR  3461.1(g)(1)]  provides  that 
PUBLICLY  owned  sites  listed  on  the  National  Register  of  Historic 
Places  are  unsuitable  for  all  or  certain  stipulated  methods  of 
surface  coal  mining.  The  Bureau  should  change  the  wording  to 
include  PRIVATELY  owned  sites  as  well.   (See  Part  II  Background. 
1985  Permanent  Surface  Mining  Regulation  Round  II  for  more 
discussion] . 

Rationale  -  In  Permanent  Surface  Mining  Regulation  Litigation  II, 
the  court  ruled  that  PRIVATELY  owned  sites  on  the  National  Register 
must  also  be  assessed  as  unsuitable.  Implementation  of  this  ruling 
requires  rulemaking  to  change  the  language  found  in  the  regulation. 


* 
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The  Bureau  has  examined  the  provisions  of  Criterion  No.  8  -  Federal 
lands  designated  as  natural  areas  or  National  Natural  Landmarks  -  and 
has  decided  to  delete  exception  (i)  [areas  or  sites  of  regional  or 
local  significance  only] . 

Rationale  -  The  exception  does  not  make  any  sense  as  written.  The 
Bureau  does  not  intend  to  assess  an  area  as  a  "National  Natural 
Landmark  of  regional  or  local  significance". 

Criterion  No.  9,  [43  CFR  3461.1(1) (1)]  relates  to  Federally 
designated  critical  habitat  and  habitat  determined  to  be  of  essential 
value  by  the  Fish  and  Wildlife  Service  for  threatened  or  endangered 
plant  and  animal  species.  The  Bureau  should  amend  this  criterion 
to  include:   (1)  species  PROPOSED  for  listing  as  threatened  or 
endangered,  (2)  that  habitats  identified  as  PROPOSED  CRITICAL  or 
ESSENTIAL  (i.e.,  crucial  habitat)  for  these  species  be  included. 

Rationale  -  The  two  changes  ensure  that  all  areas  would  be  treated 
uniformly.  The  Endangered  Species  Act  (ESA),  section  7(a)(4) 
provides  that  each  Federal  agency  shall  confer  with  the  Secretary 
of  the  Interior  on  any  action  which  is  likely  to  jeopardize  the 
continued  existence  of  any  species  proposed  to  be  listed  under 
section  4  of  the  ESA  or  result  in  the  destruction  or  adverse 
modification  of  Critical  Habitat  proposed  to  be  designated  for 
such  species.  By  way  of  background,  when  a  species  is  proposed  for 
listing,  the  Fish  and  Wildlife  Service  (FWS)  has  information  that 
demonstrates  the  necessity  for  protecting  that  species  under  the 
ESA.   It  is  then  BLM' s  responsibility  to  take  whatever  actions  are 
necessary  to  ensure  recovery  of  the  species.  There  is  no  specific 
direction  on  how  proposed  species  should  be  treated  during  land  use 
planning.  Proposed  habitat  has  been  considered  during  multiple  use 
assessment,  but  only  as  a  part  of  the  other  high  priority  species 
category.  The  degree  of  protection  has  been  discretionary  with  no 
general  management  objectives  established  for  individual  species. 
This  has  fostered  considerable  variation  among  areas  in  the  type  of 
protection  provided. 

*  ^te^^°\1?i  [4:*CFR  3461. l(o)(l)],  Federal  lands  that  are  fish 
and  wildlife  habitat  for  resident  species  of  high  interest  to  the 
State  and  are  essential  for  maintaining  these  priority  wildlife 
species.  The  Bureau  should  make  two  changes  to  this  criterion. 
(1)  add  the  phase  "SENSITIVE  PLANTS",  (2)  change  the  expression 
"MOST  CRITICAL"  to  "CRUCIAL". 
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Rational  for  change  No.  1  -  It  is  important  to  ensure  that  surface 
coal  mining  activities  do  not  contribute  to  conditions  that  would 
cause  a  plant  to  become  endangered  or  extinct.  The  Bureau's  existing 
planning  guidance  is  inadequate  to  ensure  consistent  levels  of 
protection. 

Rational  for  change  No.  2  -  Critical  Habitat  is  a  legal  term  defined 
in  the  Endangered  Species  Act.  To  avoid  confusion,  the  term  should 
be  used  only  to  describe  habitat  for  threatened  or  endangered  species 
that  havTTeen  so  designated  by  the  Secretary  of  the  Interior.  The 
term  "crucial"  does  not  have  any  legal  connotation  and  is  commonly 
used  in  designating  habitats  that  are  absolutely  basic  to  maintaining 
viable  populations  during  certain  periods  of  the  year.  Making  this 
change  would  better  satisfy  the  intent  of  Criterion  No.  15  and  should 
eliminate  confusion. 

*  The  Bureau  should  change  Criterion  No.  20,  [43  CFR  3461.1(t)(l)] 
which  provides  for  a  governor  to  introduce  a  new  unsuitability 
criterion,  so  that  Indian  Tribes  may  suggest  an  additional  unsuitable 
criterion  to  the  Secretary. 

Rationale  -  This  change  should  facilitate  coordination  with  Indian 
Tribes  during  land  use  planning.  The  Secretary  would  continue  to 
retain  the  decision  of  whether  or  not  to  concur  with  any  proposed 
criterion  the  Tribes  may  suggest. 
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SECRETARIAL  ISSUE  DOCUMENT 
Federal  Coal  Management  Program 

APPENDIX  IV 
Summary  of  the  Proposed  Rule  Changes 


This  rulemaking  partially  implements  several  recommendations  of  the  Commission 
on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing  (the  Commission)  and 
several  policy  options  suggested  by  the  Office  of  Technology  Assessment 
(OTA).   The  Commission  was  established  by  the  Congress  to  recommend  to  the 
Department  of  the  Interior  methods  and  procedures  to  ensure  the  receipt  of 
fair  market  value  for  all  Federal  coal  leased.   The  OTA  was  directed  by  the 
Congress  to  study  the  compatibility  of  the  Federal  coal  management  program 
with  the  Department  of  the  Interior's  environmental  responsibilities. 

The  specific  Commission  recommendations  which  affect  this  rulemaking  are  as 
follows:  the  Government  should  establish  a  coal  leasing  schedule  while  at  the 
same  time  be  able  to  change  the  timing  of  the  sales  and  the  quantity  of  the 
coal  offered  based  on  assessments  of  emerging  market  conditions 
(Recommendation  III-l);  minimum  submissible  bids  should  be  established  on  a 
regional  basis  and  expressed  as  an  amount  per  ton  (Recommendation  V-5); 
industry  bids  on  tracts  in  a  lease  sale  on  which  there  was  extensive 
competition  can  constitute  important  sources  of  information  for  post-sale 
acceptance  and  rejection  decisions  (Recommendation  V-7 ) ;  and  intertract 
bidding  should  be  used  in  appropriate  cases  (Recommendation  V-3). 

The  OTA  policy  options  which  affect  this  rulemaking  are  as  follows:  to  improve 
the  effectiveness  of  public  participation,  to  provide  meaningful  guidelines 
and  standards  for  assessing  the  adequacy  of  the  data  base,  and  to  incorporate 
cumulative  impact  assessments  in  pre-sale  planning  decisions. 

To  implement  these  recommendations  and  policy  options  the  regulations  will  be 
changed  as  follows: 


3400.4   Improve  public 
participation 

3400.6  Minimum  public 
comment  periods 


A  new  paragraph  would  be  added  to  make  the 
RCT  recommendations  rebuttable  presumptions. 

A  new  section  would  be  added,  stating  that  the 
minimum  public  comment  period  would  be  30  days 
unless  otherwise  noted. 


3420.1-2U)  Call  for  coal 
resource  information 


3420.1-4  New  paragraph  (f) 
Thresholds 


The  call  for  coal  resource  information  is 
expanded  to  include  a  call  for  all  resource 
information. 

The  threshold  concept  is  reinstated  in  the 
Federal  coal  management  regulations:  In  their 
review  of  the  cumulative  impacts  of  coal 
development,  the  RCTs  will  consider  any 
threshold  analysis  performed  during  land  use 
planning  as  required  by  section  1610.4-4  of 
this  title,  and  will  modify  this  analysis, 


IV-2 


3420.1-8  New  paragraph  (b) 
New  beginning  for 
activity  planning 


3420.3-4  (b)(1)  "Preferred 
alternative"  changed 
to  "proposed  action" 


3422.1  (c)(1)  Minimum  bid 


3422.1-1  Redundant  section 
deleted 


3461.3-1  (a)  New  paragraph  (2) 


where  appropriate,  to  accommodate  the  area 
impacted  by  the  proposed  action. 

New^ language  to  read:  Activity  planning  will 
begin  with  an  RCT  meeting  to  review  land-use 
planning  data  and  decisions  and  the  market 
analysis . 

Revised  language  to  read:  Upon  completion  of 
tract  ranking,  the  regional  coal  team  shall 
select  at  least  1  combination  of  tracts  that 
falls  within  the  regional  leasing  level  range. 
The  team  shall  also  select  tract  combinations 
representing  alternative  leasing  levels  and 
shall  identify  the  proposed  action  for  study  in 
the  environmental  impact  statement. 

Minimum  bid  requirement  changed  to  read: 
Minimum  bids  will  be  established  on  a  regional 
basis  and  may  be  expressed  in  either 
dollars-per-acre  or  cents-per-ton.   In  no  case 
shall  the  minimum  bid  be  less  than  $100  per 
acre  or  its  equivalent  in  cents  per  ton. 

This  section  is  deleted  because  it  was  in- 
advertently retained  in  the  July  1982  rule- 
making while  its  contents  were  incorporated 
into  section  3422.1. 

New  language  to  read:  Public  comments  on  the 
application  of  the  unsuitability  criteria  will 
be  solicited  by  Federal  Register  notice.   This 
call  for  comments  may  be  part  of  the  public 
comment  period  on  the  draft  land  use  plan  or 
land  use  analysis.   This  notice  will  announce 
the  availability  of  maps  and  other  information 
describing  the  results  of  the  application  and 
the  application  process  used. 
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I .   Origin  of  Proposal 

This  issue/option  paper  responds  to  four  recommendations  of  the  Commission  on 
Fair  Market  Value  for  Federal  Coal  Leasing  (Commission)  and  three  options 
identified  by  the  Office  of  Technology  Assessment  (OTA)  in  its  study  of  the 
environmental  effects  of  Federal  coal  leasing.   The  specific  recommendations 
and  options  generating  these  proposals  for  regulatory  changes  are  as  follows: 

Commission  Recommendation  III-l:   The  Government  should  establish  and 
announce  in  a  timely  fashion  a  coal  leasing  schedule  to  promote 
predictability  and  stability  of  Federal  leasing  actions.   In  doing  so,  the 
Government  should  have  flexibility  to  change  the  timing  of  lease  sales  and 
the  quantity  of  coal  offered  based  on  its  assessment  of  emerging  market 
conditions. 

Commission  Recommendation  V-3:   Intertract  bidding  in  appropriate  cases  is 
a  desirable  method  for  leasing  Federal  coal. 

Commission  Recommendation  V-5:   Minimum  submissible  bids  should  be 
established  on  a  regional  basis.   The  minimum  should  be  expressed  as  an 
amount  per  ton. 

Commission  Recommendation  V-7:  The  industry  bids  received  on  tracts  in  a 
lease  sale  on  which  there  was  extensive  competition,  along  with  the 
Government's  pre-sale  appraisals,  can  constitute  appropriate  and  important 
sources  of  information  for  post-bid  accpetance  and  rejection  decisions. 

OTA  Option  3:   Improve  the  effectiveness  of  public  participation. 

OTA  Option  6:   Provide  meaningful  guidelines  and  standards  for  assessing 
the  adequacy  of  the  data  base. 

OTA  Option  7:   Incorporate  cumulative  impact  assessments  in  pre-sale 
planning  decisions. 

II.   Secretary's  Response 

Secretary  Clark  responded  to  the  Commission's  report  in  Review  of  Federal  Coal 
Leasing  on  March  19,  1984,  and  to  the  OTA's  report  in  Review  of  Planning 
gggfrgiong  <n  Federal  Coal  Leasing  on  July  9,  1984.  To  implement 
Commission  Recommendation  III-l,  he  proposed  not  to  identify  a  particular 
combination  of  tracts  as  the  "preferred  alternative"  prior  to  his  decision  on 
whether  or  not  to  hold  a  lease  sale.   The  regulation  at  43  CFR  3420.3-4  would 
thus  be  changed  as  follows: 

Present  Regulation:  43  CFR  3420. 3-4 (b)(1) :  Upon  completion  of  tract 
ranking,  the  regional  coal  team  shall  select  at  least  1  combination  of 
tracts  that  approximates  the  regional  leasing  level.   The  team  shall  also 
select  tract  combinations  representing  alternative  leasing  levels  and 
shall  identify  the  preferred  alternative  in  the  environmental  impact 
statement.   The"" team  may  identify  alternative  combinations  of  tracts 
within  a  leasing  level. 
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Proposed  Regulation:  43  CFR  3420.  3-4(b)(l):  Upon  completion  of  tract 
ranking,  the  regional  coal  team  shall  select  at  least  1  combination  of 
tracts  that  falls  within  the  regional  leasing  level.   The  team  shall  also 
selection  tract  combinations  representing  alternative  leasing  levels  and 
shall  identify  the  proposed  action  for  study  in  the  environmental  impact 

o  t-  **  r  ^m^r-»  f-  * 


statement, 


To  implement  Commission  Recommendation  V-3  Secretary  Clark  proposed  to  delay 
announcing  the  bids  on  tracts  leased  through  intertract  bidding  procedures 
until  after  the  sale  and  after  post-sale  reviews  had  been  concluded.  In 
implementing  Commission  Recommendation  V-7 ,  he  proposed  to  announce  the  bids 
for  single-bid  tracts  only  after  evaluations  on  multiple-bid  tracts  had  been 
finished.  Both  these  proposals  would  be  implemented  by  eliminating  the  last 
sentence  of  the  following  regulation: 

Present  Regulation:  43  CFR  3422.3-2(a)(l) :  Sealed  bids  shall  be  accepted 
only  until  the  hour  on  the  date  specified  in  the  notice  of  competitive 
leasing;  all  sealed  bids  submitted  after  that  hour  shall  be  returned.   The 
authorized  officer  shall  read  all  sealed  bids,  and  shall  announce  the 
highest  bid.  "        " 

To  implement  Commission  recommendation  V-5  Secretary  Clark  proposed  to  change 
the  minimum  bid  from  a  set  nationwide  amount  of  $100  per  acre  to  an  amount  which 
varied  from  region  to  region  and  which  could  be  expressed  either  in  dollars-per- 
acre  or  in  cents-per-ton. 

Proposed  Regulation:  43  CFR  3422.1  (c)(2):  Minimum  bids  shall  be  set  on  a  regional 
basis  and  may  be  expressed  either  in  dollars  per  acre  or  in  cents  per  ton. 

In  response  to  Option  3  of  the  OTA  report  Secretary  Clark  made  several 
proposals.   Two  of  the  proposals  deal  with  establishing  minimum  time  frames 
for  public  comments  on  administrative  actions.   The  first  such  proposal  would 
establish  a  minimum  time  period  of  30  days  for  public  review  and  comment  bv 
adding  a  new  paragraph  at  43  CFR  3440.6: 

Proposed  Regulation:  43  CFR  3400.6:  Unless  otherwise  required  in  group 
3400  of  this  title,  a  minimum  period  of  30  days  shall  be  allowed  for 
public  review  and  comment  where  such  review  is  required  for  Federal  coal 
management  program  activities  under  group  3400  of  this  title. 

The  second  such  proposal  would  allow  a  minimum  review  period  of  45  days  before 
an  RCT  meeting  for  the  market  analysis  and  land  use  planning  summaries  which 
initiate  activity  planning  by  creating  a  new  paragraph  in  the  regulations  at 
43  CFR  320.1-8: 

Proposed  Regulation:  43  CFR  3420.1-8:  new  paragraph  (b):  Activity  planning 
shall  begin  with  the  regional  coal  team  meeting  that  reviews  market 
analyses  and  land  use  planning  summaries.   The  market  analyses  and  land 
use  planning  summaries  shall  be  available  at  least  45  days  prior  to  such 
meeting. 
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A.  second  regulatory  response  to  OTA  Option  3  would  be  to  add  a  new  paragraph 
binding  the  Secretary  to  the  recommendations  of  the  relevant  regional  coal 
team  unless  accepting  the  recommendations  would  be  contrary  to  the  national 
interest  or  to  a  State  Governor's  recommendation.   The  new  paragraph  would 
read  as  follows: 

Proposed  Regulation,  43  CFR  3400.4,  new  paragraph:  (d)  The  regional  coal 
team  recommendations  shall  be  accepted  except:  (1)  in  the  case  of  an 
overriding  national  interest;  or  (2)  in  the  case  the  advice  of  the 
Governor(s)  which  is  contrary  to  the  recommendations  of  the  regional  coal 
team  is  accepted  pursuant  to  section  3420.4-3(c)  of  this  title.   In  cases 
where  the  regional  coal  team's  advice  is  not  accepted,  a  written 
explanation  of  the  reasons  for  not  accepting  the  advice  shall  be  provided 
to  the  regional  coal  team  and  made  available  for  public  review. 

The  third  regulatory  response  to  OTA  Option  3  would  be  to  reinstate  by 
regulation  a  provision  which  allows  for  public  review  and  comment  on  the 
application  of  the  coal  unsuitability  criteria  during  land  use  planning.   This 
would  be  accomplished  by  adding  a  new  paragraph  at  43  CFR  3461.3-1: 

Proposed  Regulation:  43  CFR  3461.3-1:  new  paragraph  (a)(2):  Public 
comments  on  the  application  of  the  unsuitability  criterai  shall  be 
solicited  by  a  notice  published  in  the  Federal  Register.   This  call  for 
comments  may  be  part  of  the  call  for  public  comments  on  the  draft  land  use 
plan  or  land  use  analysis.   This  notice  shall  announce  the  availability  of 
maps  and  other  information  describing  the  results  of  the  application  and 
the  application  process  used. 

OTA  Option  6  was  proposed  to  be  implemented  by  combining  the  call  for  coal 
resource  information,  made  at  the  beginning  of  the  land-use  planning  process, 
with  a  call  for  other  resource  information  relevant  to  evaluating  lands  for 
potential  coal  lease  offering.   This  would  require  revising  the  existing 
regulations  at  43  CFR  3420.1-2  as  indicated  in  the  underlined  phrases  below. 

Proposed  Regulations,  43  CFR  3420.1-2,  Call  for  coal  and  other  resource 
information!  (a)  Prior  to  or  as  part  of  the  initiation  or  update  of  a  land 
use  plan  or  land  use  analysis,  a  Call  for  Coal  and  Other  Resource 
Information  shall  be  made  to  formally  solicit  indications  of  interest  and 
information  on  coal  resource  development  potential  and  on  other  resources 
which  may  be  affected  by  coal  development  for  lands  in  the  planning  unit. 
Industry,  State  and  local  governments  and  the  general  public  may  submit 
information  on  lands  that  should  be  considered  for  coal  leasing,  including 
statements  describing  why  the  lands  should  be  considered  for  leasing. 

(b)  Proprietary  data  marked  as  confidential  may  be  submitted  in  response 
to  the  Call  for  Coal  and  Other  Resource  Information,  however,  all  such 
proprietary  data  should  be  submitted  to  the  authorized  ?«"«•   Data 
marked"  as  confidential  shall  be  treated  in  accordance  with  the  laws  and 
regulations  governing  the  confidentiality  of  such  information. 
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(c)  The  Call  for  Coal  and  Other  Resource  Information  may  be  combined  with 
the  notice  of  intent  to  conduct  land  use  planning  published  in  accordance 
with  section  1601.3(g)  of  this  title  or  with  the  issue  identification 
process  in  accordance  with  Part  1600  of  this  title.   If  the  agency 
conducting  land  use  planning  is  other  than  the  Bureau  of  Land  Management 
that  agency  may  combine  the  Call  for  Goal  and  Other  Resource  Information' 
with  its  land  use  planning  process  at  the  appropriate  step.       ' 

OTA  Option  7  would  be  implemented  by  reinstating  the  concept  of  thresholds  in 
the  regulations  as  follows: 

Proposed  Regulation:  43  CFR  3420.1^,  new  paragraph:  (f)  In  its  review  of 
cumulative  impacts  of  coal  development,  the  regional  coal  team  shall 
consider  any  threshold  analysis  performed  during  land  use  planning  as 
required  by  section  1610.4-4  of  this  title  and  shall  expand  the  analysis 
where  appropriate,  to  the  broader  area. 

The  principal  author  of  this  paper  is  Carole  Smith,  Mineral  Leasing  Specialist, 
Branch  of  Coal  Leasing,  Bureau  of  Land  Management. 

III.   Public  Comment  Summary 

The  public  was  given  numerous  opportunities  to  review  and  comment  on  all  aspects  of 
the  Department's  regulatory  proposals  in  response  to  the  Linowes  Commission  and  Of- 
fice of  Technology  Assessment  reports.   The  following  lists  the  opportunities 
available  for  comments  on  the  instant  proposals: 

June  15,  1984:  Mailing  of  program  items 

July  23-24,  1984,  Meeting:  Denver 

November  5,  1984:  Linowes  Commission  regulatory  proposals  published  in  Federal 

Register  for  public  review  and  comment 
November  19,  1984,  Mailing:   Program  Items 
December  6-7,  1984,  Meetings:  Denver 
January  8,  1985,  Meeting:  Washington,  D.C. 

February  8,  1985:  Draft  Environmental  Impact  Statement  Supplement  Published 
March  15,  1985:  OTA  regulatory  proposals  published  in  Federal  Register  for 
public  review  and  comment 

The  following  groups  and  individuals  commented  on  the  regulatory  proposals: 

AMERICAN  MINING  CONGRESS  ROCKY  MOUNTAIN  ENERGY  COMPANY 

GETTY  MINING  COMPANY  JOHN  SWANSON 

DEPARTMENT  OF  JUSTICE  STATE  OF  UTAH,  DEPARTMENT  OF  NATURAL 

MINING  AND  RECLAMATION  COUNCIL  OF  AMERICA        RESOURCES 

NATIONAL  COAL  ASSOCIATION  (with  AMC)  WESTERN .  ENERGY- COMPANY 

NATIONAL  WILDLIFE  FEDERATION  WESTERN  ORGANIZATION  OF  RESOURCE  COUNCILS 

NATURAL  RESOURCES  DEFENSE  COUNCIL 

Analysis  of  Comments 

The  comments  received  either  supported  or  opposed  regulatory  revisions  in  the 
following  areas:  (1)  change  from  the  term  "preferred  alternative"  to  the  term 
"proposed  action"  to  describe  the  action  primarily  studied  in  Federal  coal 
leasing  environmental  impact  statements  (EISs);  (2)  elimination  of  the 
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requirement  that  the  authorized  officer  always  announce  the  amounts  bid  at  coal  lease 

sales;  (3)  changing  the  basis  upon  which  the  minimum  bid  is  established;  (4)  reinstatement 
o:7  thresholds;  and(5)  opportunities  for  public  comment. 

1.   Change  from  "Preferred  Alternative"  to  "Proposed  Action." 

Of  the  four  commenters  on  this  proposed  change  three  supported  it,  viewing  it 
as  merely  a  change  in  semantics,  and  one  commenter  opposed  it.   The  opposer 
believed  that  the  change  was  contrary  to  the  National  Environmental  Policy  Act 
of  1969  and  its  implementing  Council  on  Environmental  Quality  regulations. 

The  opposer  suggested  that,  rather  than  eliminate  the  term  "preferred 
alternative,"  each  EIS  should  make  clear  that  the  preferred  alternative  is 
subject  to  further  review.  Secretary  Clark  proposed  the  change  as  an  attempt 
to  eliminate  the  public  perception  that  a  lease  sale  decision  was  prematurely 
made  at  the  time  of  EIS  preparation.   The  term  "preferred  alternative"  had 
come  in  his  view,  to  be  associated  by  the  public  with  the  amount  of  coal  that 
would  eventually  be  offered  for  lease,  that  is,  the  preferred  leasing  amount. 
This  perception  persisted  despite  statements  in  regional  coal  EISs  such  as  the 
following,  found  in  the  Fort  Union  Coal  Production  Region  Environmental  Impact 
Statement  (BLM,  July  1982): 

It  should  be  added  that  the  preferred  alternative  indicated  is  that  of  the 
RCT,  and  is  not  necessarily  that  of  the  Secretary,  nor  does  it  bind  the 
Secretary  in  any  way  in  reaching  a  final  federal  leasing  decision. 

2.   Elimination  of  the  Requirement  to  Announce  Bids. 

Five  commenters  had  views  on  this  proposal.   Two  supported  it  without  further 
comment;  three  opposed  it,  with  two  strongly  opposing  it.   The  proposal  was 
made  in  response  to  two  situations,  when  there  was  a  lease  sale  in  which  both 
multiple-bid  and  single-bid  tracts  occurred  and  when  intertract  bidding  was 
used  as  the  bidding  method. 

In  sales  where  there  were  competitive  and  non-competitive  tracts  (evidenced  by 
the  number  of  bids  received  for  each  tract),  the  Commission  believed  that  bids 
received  on  multiple-bid  tracts  would  be  an  important  information  source  for 
the  sale  panel  in  determining  whether  or  not  the  single  bids  constituted  FMV 
for  those  tracts.   Witholding  the  amounts  bid  on  single-bid  tracts  from  the 
sale  panel  was  suggested  as  a  means  of  not  unduly  influencing  their  FMV 
determinations.   Sequestering  the  sale  panel  for  the  length  of  the  post-sale 
review  was  suggested  as  a  means  of  witholding  these  amounts.  Because 
sequestering  was  viewed  by  some  as  impractical,  delaying  bid  announcements  on 
single-bid  tracts  was  then  suggested  as  a  means  of  implementing  this 
Commission  recomendation. 

At  the  same  time  intertract  bidding  was  being  studied.  One  of  the  principles 
of  intertract  bidding  is  that'not  all  coal  lease  tracts  offered  through 
intertract  bidding  would  be  leased.   Some  tracts  for  which  bids  would  be 
received  would  not  be  leased.   If  these  bids  represent  the  bidder's  best 
estimate  of  the  value  of  the  coal  lease  tract,  revealing  the  bid  amount  might 
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provide  the  bidder's  competitors  with  valuable  information  about  the  bidder's 
financial  situation  and  position  in  the  industry  in  that  area.   The  bid  amount 
would  then  be  protected  from  disclosure  under  one  of  the  exemptions  in  the 
Freedom  of  Information  Act. 

The  opposers  of  this  proposed  revision  believed  that  the  public  had  a  right  to 
know  the  amounts  bid  and  would  file  Freedom  of  Information  Act  requests  to  «t 
the  amounts.   They  termed  the  proposal  a  "gag  order"  and  feared  collusion 
between  the  Department  and  the  bidders  if  the  proposal  were  implemented. 

This  proposal  was  specifically  discussed  and  strenously  objected  to  at  the 
January  1985  informational  briefing.   It  was  pointed  out  that  the  Commission 
did  not  discuss  or  consider  not  disclosing  bid  amounts  as  a  means  of  getting 
better  comparable  sales  data  about  the  value  of  coal  lease  tracts  in  any  of 
its  meetings.   The  Commission's  report  mentioned  the  proposal  briefly  but  did 
not  strongly  emphasize  or  support  it. 

3.   Changing  the  Basis  Upon  Which  Minimum  Bids  Are  Established. 

There  were  seven  commenters  on  this  proposal.   The  majority  opposed  the  establish- 
ment of  minimum  bids  on  a  regional  basis  and  their  expression  in  cents-per-ton. 
Those  supporting  the  regional  minimum  bid  concept  believed  that  regional  minimum  bids 
make  sense  and  are  justified  by  regional  differences  in  coal  quality  and  quantity. 
The  opposers  disagreed  that  intraregional  differences  are  any  less  than  interregional 
differences.   The  opposers  supported  the  status  quo  or  the  establishment  of  minimum 
bids  on  a  tract-by-tract  basis.   Two  of  these  commenters  pointed  out  that,  if  the 
purpose  of  the  minimum  bid  is  to  screen  out  nuisance  bids,  then  elaborate  regional 
minimum  bids  are  not  necessary. 

Two  of  the  commenters  were  extremely  wary  of  the  Department's  intentions  in  proposing 
the  regional  minimum  bid  rulemaking.   They  viewed  the  changes  as  an  elimination  of  the 
$100  per  acre  minimum  and  as  an  attempt  to  sell  Federal  coal  for  less  than  it  is  worth. 

Minimum  bids  may  serve  several  purposes:  as  a  means  of  dissuading  non-serious  bidders 
from  disrupting  coal  lease  sales,  as  a  means  of  recovering  the  costs  of  bringing  Federal 
coal  lease  tracts  to  offering  at  Federal  coal  lease  sales,  or  as  a  means  of  setting 
a  floor  value  below  which  Federal  coal  will  not  be  leased.   Full  analyses  of  the 
effects  of  pursuing  these  purposes  are  contained  in  an  issue/option  paper  on  minimum 
bids  to  be  forwarded  to  the  Secretary  as  part  of  the  Secretarial  Issue  Document. 

Conclusions  of  the  paper  are  as  follows:  for  meeting  the  objectives  of  nuisance  screen 
and  cost  recovery,  a  regional  fixed  nonrefundable  entry  fee  is  the  most  effective 
means  of  implementation.  For  establishing  a  floor  value,  a  minimum  bid  is  the  most 
appropriate  technique.   Stating  the  minimum  bid  as  a  per-ton  or  per-acre  figure  and  on 
a  national,  regional  or  case-by-case  basis  depends  on  the  method  used  for  setting  the 
floor  value. 

4.   Reinstatement  of  Thresholds. 

Of  all  the  OTA  regulatory  proposals  the  proposal  to  reinstate  the  concept  of 
thresholds,  that  is,  levels  of  impacts  above  which  coal  leasing  would  not  be 
considered,  drew  by  far  the  most  comments.  There  were  six  commenters,  and 
they  believed  either  that  not  enough  was  being  proposed  or  much  too  much  was 
being  proposed.  The  environmental  groups  wanted  to  see  the  threshold  levels 
applied  twice,  first  during  land  use  planning  and  second  during  the 
preparation  of  individual  coal  lease  sale  environmental  impact  statements. 
Industry  groups  supported  environmental  protection,  but  thought  that  existing 
regulations,  if  fully  implemented,  were  sufficient  to  safeguard  environmental 
values. 
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One  industry  trade  association  wrote  at  length  about  thresholds.   The  groups 
was  concerned  that  the  whole  effort  of  land  use  and  activity  planning  was  to 
winnow  down  the  number  of  coal-bearing  lands  available  for  leasing,  with  no 
opportunity  for  reinstatement  of  those  lands  containing  perceived  defects 
during  that  round  of  land  use  and  activity  planning.   Lands  deleted  could  not 
be  reinstated,  even  if  the  defects  were  cured  before  the  next  round  of  land 
use  and  activity  planning.   Further,  the  group  believed  that  the  effect  of 
applying  all  the  coal  screens  and  now  the  threshold  analysis  in  the  coal 
management  regulations  would  be  to  force  decisions  better  made  during  the 
raining  permit  stage  into  land  use  planning.   If  this  was  the  case,  then  the 
coal  lessee  ought  to  have  a  guaranteed  right  of  development. 

This  issue  directly  relates  to  the  issue  of  data  adequacy,  that  is,  at  what 
stage  is  data  adequate  for  the  purpose  intended.  The  purpose  of  applying  coal 
unsuitability  criteria  to  lands  whose  resource  and  other  values  are  being 
considered  during  land  use  planning  is  to  eliminate  those  coal-bearing  lands 
with  significant  resource  conflicts  or  those  with  resources  protected  by 
statute  or  regulation.   For  instance,  coal-bearing  lands  supporting  critical 
habitat  for  an  endangered  species  of  plant  or  animal  could  not  also  support 
coal  mining.   This  would  be  true  whether  or  not  the  endangered  species 
unsuitability  criteria  existed.   Leasing  these  lands  would  be  useless,  since 
the  lessee  could  not  mine  by  surface  methods  on  the  lease. 

Adequate  data  for  land  use  planning,  then,  would  screen  out  lands  which  could 
not  be  mined  by  surface  methods  at  that  time  anyway.   To  carry  the  example  of 
endangered  species  further,  adequate  data  at  that  time  would  not  generate 
habitat  recovery  plans  or  lead  to  studies  of  the  breeding  habitat  or  why  it 
was  critical  for  that  species. 

One  unsuitability  criteria  cannot  be  applied  at  the  land  use  planning  stage. 
This  criteria  is  whether  or  not  the  lands  being  studied  are  located  in  an 
alluvial  valley  floor  chiefly  valuable  for  farming.   In  addition,  the  final 
judgment  on  whether  the  land  could  be  reclaimed  to  the  standards  of  the 
Surface  Mining  Control  and  Reclamation  Act  of  1977  are  best  not  made  at  that 
point.   Reclamation  is  state-of-the-art,  and  advancements  in  technology  may 
make  reclaimable  in  the  near  future  lands  which  were  unreclaimable  at  the  time 
of  land  use  plan  preparation. 

For  these  reasons,  leases  cannot  bring  with  them  guaranteed  rights  of 
development.   Lessees  assume  certain  risks  in  obtaining  Federal  coal  leases, 
or  any  leases  for  that  matter,  and  all  circumstances  which  might  hinder  or 
prevent  coal  development  cannot  be  known  10  years  before  development  will 
occur.   No  lease  terms  guarantee  development,  and  no  lease  terms  can. 

3.   Opportunities  for  Public  Participation. 

The  proposed  OTA  rulemaking  presented  four  methods  for  implementing  OTA  Option 
3:   (1)  establishing  minimum  time  periods  for  public  comments  in  coal 
mangement  program  regulations  and  manuals;  (2)  establishing  a  minimum  45-day 
comment  period  for  market  analyses  and  land-use  planning  summaries;  (3) 
soliciting  public  comments  on  the  BLM's  application  of  the  coal  unsuitability 
criteria  in  a  Federal  Register  notice;  and  (4)  making  RCT  recommendations 
rebuttable  presumptions. 
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Four  commenters  supported  the  revisions,  although  two  did  so  with 
reservations,  believing  that  public  participation  was  best  achieved  through  an 
extensive  education  program  about  the  coal  leasing  program's  goals, 
objectives,  and  accomplishments;  and  two  coramenters  opposed  the  revisions, 
believing  that  the  proposals  did  not  go  far  enough  or  glossed  perceived 
inadequacies.   These  inadequacies  were  thought  to  exist  in  the  land-use 
planning  documents  and  in  the  application  of  the  20  coal  unsuitability 
criteria.   In  this  way  some  comments  on  opportunities  for  public  comment  are 
directly  related  to  data  adequacy  standards  and  led  some  commenters  to  request 
that  resource  data  adequacy  standards  be  set  by  regulation. 

Members  of  the  public  interested  in  or  affected  by  the  standards  being  set 
could  participate  in  their  setting  by  attending  the  RCT  meetings  at  which  the 
standards  were  being  developed  and  could  comment  in  writing  during  or  after 
the  meetings.   Those  individuals  who  wanted  to  comment  on  perceived  adequacies 
or  inadequacies  in  the  application  of  unsuitability  criteria  could  do  so 
through  responding  to  the  appropriate  Federal  Register  notice.   If  the  data 
upon  which  the  applications  were  made  are  perceived  to  be  inadequate,  then 
that  is  the  time  to  comment  on  the  perceived  inadequacies. 

One  commenter  expected  a  thorough  review  of  the  existing  coal  management 
regulations  to  insert  at  each  opportunity  for  public  comment  a  minimum  time 
period  for  such  comment.   The  merits  of  this  regulatory  proposal  as  opposed  to 
a  statement  that  minimum  time  periods  for  public  comment  will  be  30  days 
unless  otherwise  specified  are  not  known. 

Although  no  commenters  opposed  making  RCT  recommendations  rebuttable 
presumptions,  two  commenters  stated  that  the  public  must  be  allowed  the 
opportunity  to  comment  at  all  RCT  meetings  in  a  public  comment  period  of 
sufficient  length  and  the  RCT  must  respond  to  all  public  comments  received  and 
the  public  made  aware  of  the  disposition  of  their  comments.   All  RCTs  will  be 
reminded  that  all  RCT  meetings  are  public  meetings  and  so  must  contain 
adequately  long  public  comment  periods. 
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